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CASES 


ARGUED AND DETERMINED 


IN THX 

Court of KING’S BENCH, 

IN 


Eafter Term, 

In the Forty-fourth Year of the Reign of George III, 


IN the lail vacation tiled, at his houfe in Gcorge-Jlrcctf 
WefnnlnjUr^ the Right Honorable Richard Pepper 
liord Alvaxley, Lord Chief Julllce of the Court of 
Common Pleas. He was fuccecdcd in this term by 

James Mansfield, Efq. one of His Majefty’s Counfel 
learned in the Law, who was fworn into office on 
diiy the 2.}th of April, and was knighted. And on the 
25th he was called to the degree of Strjeant at Law, 
and took his feat on the Bench, and gave rings with 
this motto, Seri-; in Cxium trJeat. 

On Saturday the 28th of A^ril the following Gentlemen » 
took their places within the Bar: 

As one of His Majefty’s Serjeants learned in the Law, 

Mr. Serjeant Williams, , 

V0L.V. B A» 


1804. 


CASES m EASTER TERM 


.S< 

1804. As His Majefty’s Counfel learned in the LaW| 
Richard Holtijlt of the Middle Temple^ Efq. 
Thomas Milles^ of Lincoln’s Inn, Efq. 
ijeorge Wilfon, of Lincoln’s Inn, Efq. 

James Toppings of the Inner Temple, Efq, 

With a Patent of PrecedcMjce, 

John Fonblanquef of the Middle Temple, 1 !* ; 


vhurfjayt Thc Mavor, &c. of Carlisle Wilson. 


Where it appear- WN aflumpHt, the fourth Count, to wliich tliC evidence 
t4 in cvidei.ee I 

aponanadtion ^ of tlic plaintifis principally Ji^piicd, was on an indebi- 

of indcbititua /»• «. r v 

affumpfit for toll tatus aflumput for tollb and duties due and payable front 


that a corp.irc 
tion were entitled 
by a general 
grant of toll. 

Cl plained by 
ttiage to be due 
for all commer¬ 
cial goods pair¬ 
ing in and out 
nf their city on 
horlea or in 


the defendants to the pldintilTo fur the p illa^^c of coaches 
and carriages of tiie defendants, loaded wirh goods and 
merchandi'aes, in and through the city of C.tirnJ'u. Plea, 
non aifumpfir.' 'I'he aclion was brought to try the right 
of the corporation to t.ikc toil from tlie defendants as the 
proprietors of a it age coach palling in and out of the city 


(thaHs,'lKfhr* with parcels, whoclainnd to be exempt, principally on 
cwyhJrliiMd, ground that their can lag & were chiefly adapted to 
eaff*03d^”raw? coiivcyance of paiicngcrs, and that the taking of goods 


lyoneborfe, and for hire was oifly a I'ccondary incidental employment. 
2 «/. more Iw , _ , /*. • 

each additional •At the trial befoTC Chanwre J. at tlie plaintiflTs, in 

any*^aiten!!^n**of fupport of their claim to toil for horl'c:-, carts, and car- 


the ciriiage lye 
Wliiich the goo^ 

vveiefocon^eycJr 

as by taking 


riages, pafTtng dhth goods in and out of the city, produced 
in evidence an inquifition taken at Carlijle on the 6ih of 


*c(.achM inih j 25 Ed. 3., and returned into Chancery, concerning 


of carte or wjg- liberties and cuiloms beldncing to the city of CarMe. 

could nflir* 00 / J 

^ t.ry the rj^hr of &c* and why the citizens had not rendered to the Crown 

tyll in the pro¬ 
portion for each horfe drawing the coach, altho'igh the number of hotfes were eAimateJ 
by (fiC weight of pafleigeri nthet than of goods. 


80/. 
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8o/. per annum rent for the profits of the libertiesy See. 1804. 

whereby it was found that the citizens of the faid city ' 

J. ... The MayoTi <W. 

had been accuftomed to have amongfi their liberties and of 

cufiomsy (inter alia») Theolonium intrinfecum et forin- mgairft 
fecum vocat. Thurg~Toll (i.e. Toll Thorough) ut pat- W**-*®"* 

cellas firma: civitatis illius ; et quodque praedifli civea 
habuerunt omnes llbertates et proficua praedida a tem- 
pore quo non exiilit memoria quoufqucy” &c. and then 
. dating a wrongful obllruflion in the exercife of their 
rights. Alfo a charter from the Crown of the 7th of 
February^ 26 EJ. 3. reciting the faid inquifitiony and grant¬ 
ing to the citizens (inter alia) the faid toll, by the fame 
defeription as in the inquifition. And this charter, toge¬ 
ther with all liberties, cuftoms, privileges, franchifes, im¬ 
munities, jurifdi£Iionsy and grants, is ratified and con¬ 
firmed to the corporation by a charter of the 13 Car, 1., 
under which the corporation has its prefent corporate 
nime. Alfo the ufage of the corporation to repair and 
pave all the (Ireets of the city was proved and admitted. 

With refpedt to the colle^lion in fa£I of toll, it appeared 
to have been the ufage as far back as living memory could 
trace to pay \d. for every horfe-load of commercial goods 
tor fiile, either carried in or out of the city ; (unkfs the 
goods were under the value of and then no more * 

than half toll was ever paid, and fumetimes nothing). If 
the goods were conveyed in a cart drawn by one hotfe, 
then 2d, was paid; if by more than one horfe, 2d. in ad¬ 
dition for each hovfe, unlefs the carriers compounded for 
their tolls. The value of the goods in carts made ho dif¬ 
ference ; but if the horfe or cart merely palTcd through 

the city with the fame goods, they paid but one toll. 

• 

For many years back the proprietors of public waggons 
had ufually compounded for their tolls; if not, 2d. a-horfc 

B 2 was 
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1804. 

The Mayor, &c. 
of 

Carlf'i.r 

tgahji 

WiLSOKt 


t 


was taken from the waggoner. Notliing was ever taken for 
hay, corn, houfchold goods, Ac. It further appeared that 
ftage coaches had been ufed in Cnrii/le for about 50 years 
pall i but no claim was made in refptft of them for toll till 
about 15 ytars ago, which w'as then refilled. That where 
the proprietors h.id forwarded goods in carts they had 
paid the ufual toll; and they had alfo paid when filh 
and other articles had been fent into the city to be for* 
w arded by the coaches: but this was explained to be toll 
paid for the biinging in of fuch articlcS by horfes or carts, 
and not for the fending them on by the coaches. The 
goods for which toll was demanded in this iiiAance were 
commercial goods for fale fent by the deftiuiants* coach. 
The defendants produced no evidence; and the cafe 
w'ent to the jury with the learned Judge’s obfcrvalions to 
them, that the right to the iiorfe and cart toll w'as clearly 
proved, and that poflibly the confequence of that ufage 
might, as to the toll in difpute, be a mere legal queftion 
upon which either party might take the opinion of the 
Court above: and he therefore left the cafe to tliem 
upon the ufige; telling them that if they were fatisfied 
that the plaintilTs were entitled to a toll on carriages car- 
tying goods Tuch as had been in ufe) the payment of the 
toll could nut be evaded merely by ufing carriages of a 
dllTerent coiilltuiSlion from common carts and carriages; 
and that the ohly dillindlioii he could point out for their 
attention was that the principal ufe of the coaches being 
for the carriage of pafiengers, for w-hyh no toll w'as due, 
and it appearing that tlie qu;pitum of the toll was ellimated 
by the number of buries employed in drawing the car¬ 
riages, the proportion of the number of horfes to them mull 
be greater than the relative quantity of the goods which 
they carried would require; in confequence of which a 

much 
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much heavier toll in refpeci; of the goods would fall on 
the coach-owners than on the owners of other carriages 
~*Tifed chiefly for the conveyance of goods. And alfo that 
for a confiderable number of years fince coaches had been 
fet up in Carlijle the corporation had not afl'etted their 
claim of toll for fuch carriages. The jury found a viT- 
Ui£l for the defendants. But upon tlie report of the cafe, 
^ after a rule Nifi granted in iMkLuluuis term lad for ftt- 
ting afule the verdicl and granting a new trial, the Icarnid 
Judge intimated g doubt whether the eviiltnce did not 
require him to have told the jury that if they were f.itif- 
fied that the right to t!ic toll for the paflage of carts and 
waggons was elubliflied by the written and parol evi¬ 
dence, it would follow as a legal confequenee that the 
plaintiffs were entitled to the like toll for the pafTige of 
coaches carrying guoils of the like defeription. 


1804. 


The Mayor, ftc. 
ot‘ 

Carlisib 

againji 


Wilson 


Piukf Holroylf and HuHochy in fhewing caufe againd 
tlie rule, contended that the grant of toll, being in general 
terms, mud be condrued and rellrained by the ufage ; 
and here it appeared hy the evidence to be a gratit ol toll 
for the carriage of goods fub mudo, that is, by hurfrs or 
in carts or waggons. In the (ingle indance that any at¬ 
tempt was made to extend it to co Jchcs the claim was 
rcfided with tfl'eft j and this extends back through a 
I’iod of 50 Kars. And there is no abfurdity in fnppofing 
that a tell might be granted on goods carried in a parti-f 
cular manner, whieli w.is not meant to extend to goods 
carried in a different w.ty *, efpccially as the toll in this 
t ale varies according to tfie number of horfes employed 
in the draught of the carriage, which may be reafomibie 
enough as applied to carriages vhofe principal ufc is for 
the conveyance of goods, as furnithiug a good criterion of 

B 3 the 
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1804. 


The Mayor, &c. 
. of 

CAttfSLB 

tgaiii/l 

Wiaiom* 


the weight of the draught, and confequently apportion¬ 
ing the toll to the probable injury done to the ilreets: but 
as applied to coaches, the number of whofe horfes is 
adapted to the weight of paflengers, for whom no toll is 
payable, and not to the goods, which may be trifling in 
weight and value, the fame rate of toll muft prefs very 
unequally and unfairly. By thefe means the fame toll 
may be paid for one fmall parcel which happens to be 
in a coach drawn by four horfes as for various goods to a 
conflderable amount drawn by the fame number of horfes 
in a cart or waggon. It is not therefore the ihape or de¬ 
nomination of the carriage which conftitutes the differ¬ 
ence, but the purpofe to which it is principally applied. 


Cockell Serjt. Wood, Topping, and Raine, contra, were 
ftopped by the Court. 

Lord Ellenborough C. J. The cuftom in fubflance, 
as to the prefent inquiry, is to pay a toll for goods con¬ 
veyed in carriages in proportion to the number of horfes: 
what the form or denomination of the carriage may be is 
immaterial, whether it be cart, waggon, or coach i if it 
be applied to the ufe of drawing goods for fale the cullom 
attaches upon it. The reafon why the toll has not been 
in faft colle^^ed from the owners of public coaches is be- 
caufe till of late y(;ars it has not been the general cuflom 
of that part of the country to convey goods in fuch car¬ 
riages, and therefore the colle£lion of it might not have 
been worth attending to : and there Is no reafon to attri¬ 
bute the omiffion to any other caufe. Within the me¬ 
mory of living perfons there were no more than four 
coaches kept in Cumberland, Biihop Nicolfon, who wrote 
a hiftory of that county, ftates that'about the year 1710, 

. in 
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in travelling from Rofe Cajilet near Carlijle towards £.2>«- ]8o4« 

dortt with a vouiig nobleman his pupil, they were obliged .. “ _ 

' ® » I * o Mtjror, 

•-to go as far as Stamford before they met with a ftage- of 
coach to carry them on. As to tlie difproportlon dated 
to arife from the application of the toll to carriages of this 
defeription, where the number of horfes is adapted more 
to the carriage of paflengers than of goods, that is the 
party’s own a£f, of which he cannot complain. The 
"corporation cannot diferiminate the proportion adapted 
to each, and may therefore charge for the whole number 
which are a«Elually ufed for the draught of the carriage in 
which tollable goods are conveyed *, for the toll is payable 
ill refpc£l of the goods and not of the coach. Upon the 
fame principle, where a man mixes his corn with mine in 
my bag, 1 may take the whole, becaufe I cannot didin* 
guifli to feparate them again, and it was his own fault to 
mingle them. So if the coach-owners will multiply the 
number of their horfes becaufe of the additional w'eight 
of paflengers which they carry, together with goods for 
which the toll is payable in proportion to fuch number, it 
is their own a6f, and the corporation have no means of 
afcertaiiiing the proportion of horfes ufed for each. Here 
then the right to the toll having been clearly made out, 
there mud be a new triaU 

Grose J. The quedion is. Whether any thing were 
due for toll in this cafe ? The toll is that*duty which per* 

Tons paiBng in or out of the city w'ith goods for fale on 
horfeback or in Carriages are liable to pay. It is not, 
merely for the paflage of the perfon, but of the perfon* 
with goods. The ufage was for feme time probably con* 
fined to goods carried on horfeback; afterwards, as carts 
came into CQmmon ufe,iit was extended to them; and 

B 4 there 
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there is no reafon why the toll ihould not be extended to 
coacheSy Hnce they have come into ufe for the purpofe of 
conveying commercial goods. And as tothefe latter having* 
been fuffered to carry for fome years back without the 
corporation colle£ling from them, it was probably not 
worth their while to colled it in the firfl: inftance, till 
that mode of conveyance grew to be more frequent. But 
fincethat is the cafe, there is no reafon why the fame toll 
fhould not be colleded from carriages of this defcriptioii 
as from carts when applied to the fame purpofe. 

I 

Lawrencc J. The toll is payable for goods conveyed 
on horfes and in carriages; and in order to meafure the 
quaritum of toll in the latter cafe they reckon the num¬ 
ber of horfes ufed in the conveyance. And when we at¬ 
tend to the occafion of granting the toll, w'^hich was for 
the repair of the ftreets, fuch a meafure feems reafon- 
able. Tur if the goods were carried on horfeback, that 
was not confidcred as occaGoning much damage to the 
flrects, and therefore the toll was only id,\ but if conveyed 
in a can with one horfe, the damage done was conGdered 
to be double, and id. was taken: and if more horfes were 
necefury to draw the weight, the injury was reckoned to 
be proportionably greater. The carrier was conGdered to 
be a competent judge of the iiumber of horfes required 
to draw the weight, and that mode of afeertaining the 
quantum of the “toll was liable to no difficulty or difpute. 
It is no obje£rion then that the coacli may have but one 
parcel of goods to convey *, for it is for ‘.he carrier to con- 
I filler whether it be worth his while to proceed with his 
load or not; but if he do, he muft pay toll according to 
the number of horfes which he ufes. 


1804. 


The Mayor, Sec. 
of 

Caklisls 

tgnnfi 

WlfcSOK. 


Le 
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Le Blanc J. By the inquifitlon afid ancient grants i^o^, 

.it appears that toll was given to the citizens of Carlijle in 
general termsi leaving it uncertain by what the quantum 
was to be meafured. This is fupplied by the evidence of ^***-**^* • 
the ufage, whence it appears that it is to be eflimated by 
the horfc-load when the goods are carried in that man¬ 
ner, or when conveyed in carriages, by the number of 
' horfes drawing each carriage. Formerly it appears that 
the only carriages in which goods were conveyed were 
carts and waggon?*, and it is not at all improbable that 
when thofe were the only carriages in ufe, they took as 
many paHengers in proportion to the quantity of goods 
as coaches do now. • Yet during all that time the toll 
has always been claimed from the carrier, and not from 
the proprietors of the refpeftive goods, in proportion to 
the number of horfes by which the carriage was drawn. 

And it is more advantageous to the public tliat the toll 
Ihould be colleded in this manner: for when claimed 
from the carrier he pays one entire toll for all the parcels 
of goorls together in proportion to the number of his 
horfes; hut if it w'ctc to be claimed from the owners of 
the goods, then each would have to pay toll according to 
the fame proportion. If then the coach proceed with 
palTengers only,, without any commercial goods, no toll 
will be payable ; but if it hav'e fuch goods in it, the toll is 
payable according to the number of hotfes by which tlie } 
coach is drawn. In this manner it has always been col- 
If'dcd from caris and waggons; and altering the form or 
'lamc of the carriage can Rcvcr afie^l the claim to the tol(, 

Rule abfolnte, 
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Wain and Another againjl Warlters. 

bSTtE^ftluttof plaintiffs declared that at the time of making 

fraud*, be chajg. jjjg promife after-mentioned they were the indorfees 

CO upon any ' 

fM/<topay Che and holders of a bill of exchange, dated the 14th of Fe- 

debt of another, 

nniefs theomr- bruory 1803, drawn by one Tv. Gore upon and accepted 
^aftran i* hy one J. Halit whereby Gore requeffed Hally feventy 

iLwS ***7® P*y Gore\ order, 56/. i6j. 6 d.: 

nndum thereof; y^hich bill of exchange Gore had before then indorfed to 
beMW»ui«2;by ^ ^ 

*ebich word the plaintiffs, and which fum in the bill mentioned was 

mgrtemmt muft 

be uadcrftood at the time of making the promife bv the defendant due 


which word the plaintiffs, and which fum in the bill mentioned was 

mgrtemmt muft 

be uadcrftood at the time of making the promife by the defendant due 
ftrthe^i^re and unpaid. And thereupon the plaintiflfs, before and at 
^r^ife hfei*;* making the faid promife by the defendant, had 

yh«r onTplo- attorney to fue Gore and Hall 


fnmife hfeit * ^he time of making the faid promife by the defendant, had 

yh«r onTplo- attorney to fue Gore and Hall 

^jifed in writing yefpe^ively for the recovery of the faid fum fo due, &c, 
ot a third perion, whereof the defendant, at the time of his promife, &c. 

without ftating , 

on what confi- had notice. And thereupon, on the 30th of April 1803, 
Jioiden"h*i at, &C. in conjideration of the premifcsy and that the plaintiff's y 

wnfideMt^on^' at th® loftancc of the defendant, ivould forbear to pro- 

b^ih^ftTt'ute of ***** **** recovery of the faid 56/. i6s. 6d. he, . 

frauds; and con- jjjg defendant, undcrtook and promifed the plaintiffs to 

te^uently fucb ^ * 

promife appear- pay them by half pafl four o’clock on that day 56/. and 

Mt confideration the expinces which had then been incurred by them on the 

"he Fill. The plaintiffs then averred that tliey did, within 

nmiumyaawn** * reafonable time after the defendant’s promife, ftay all 

proceedings for the recovery of the faitPdebt, and have 

(.itherto forborne to proceed for the recovery thereof} and 

that the expences by them incurred on the faid bill at the 

time of making the promife by the defendant, and in 

rcfpe'£f of their having fo retained the faid A.y and on 

account of his having, before the defendant’s faid promife, 

d) awn 
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4 rawn and ingrofled certain writs called fpecial capias* 
againft Gere and Hall refpe£rively on the faid bill| 
adt^iued to 2ol., of which the defendant had notice; 
yet the defendant did not at half paft four o’clock on that 
day, &c. nor at any time before or fince, pay tlie faid fum 
of yd/, and the faid eipences incurred, &c. There was 
another fpecial count, charging that the reafonable ex- 
pences incurred on the bill were fo much, which the de¬ 
fendant had refufed to pay. And the common money 
counts. * 

In fupport of the undertaking laid in the declaration 
the plaintiiTs, at the trial at Guildhall^ produced the writ¬ 
ten engagement figned by the defendant, which was in 
thefe words; ** Meflrs. Wam and Co., I will engage to 
« pay you by { paft 4 this day fifty-fix pounds and ex- 

pences on bill that amount on Hall. (Signed) Jm, 
“ WarlterSf (and dated) No. 2, Cornhillf jipril 30th, 
«* 1803.” Whereupon it was objected, on the part of 
the defendant, that though the promife, which was to pay 
the debt of anotlter, were in writings as required by the 
fiatute of frauds, yet that it did not exprefs tAe conjidera^ 
tion of the defendant’s promife, which was alfo required 
by the ftatute to be in writing; and that this omiiOon 
could not be fupplied by parol evidence, (which the 
plaintiffs propofed to call in order to explain the occafion 
and confideration of giving the note); aiVd that for want 
of fuch confideration appearing upon the face of the writ¬ 
ten memorandum^ it flood fimply as an engagement to 
pay the debt of another wi^iout any confideration, and 
was therefore nudum pad^um and void. And Lord Ellmm 
borough C. J., upon view of the flatule of frauds, 29 Car, 2. 
c. 3./ 4., which avoids any fpecial promife to anfwer for 
the debt of another, unlefs die agreement upon wliich 

the 
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** the a£lIon (hall be broughty or fome memorandum or 
** note thereof, (hall be in writing, and figned by the party 
“ to be charged therewith,” &c., thought that the ,t4rm 
agreement imported the fubftance at lead of the terms on 
which both parties confented to contrafl;, and included 
the eonjideration moving to the promife, as well as the pro- 
tmje itfelf: and the agreeimnt in this fenfe not having been 
reduced to writing for want of including the conJtderaUon 
of the promife, he thought It could not be fupplied by 
parol evidence, which it was the obj(?£t of the (latute to 
exclude; and therefore nonfuited the pIuintifFs. A rule nifi 
was obtained in the lafl; term fur fetting afide the nonfuit 
and granting a new trial, on the gcuund that the (latute 
only required the promife or binding part of the contrail 
to be in •voriting^ and that parol evidence might be given 
of the confideration, which did not go to contradi^l, but 
to explain and fupport the written promife. 


Garrow and Lawes fltewed caufe agaiiift the rule. The 
queilion is fimply this, Whether parol evidence can be 
given of an agreement which the (latute of frauds avoids 
unicfs it be in writing? The words are ** that no a^ion 
(hall be brought whereby to charge the defendant upon 
, “ any fpecial promife to anfwer for the debt, See. of ano- 
** ther perfon, See. unlefs the agreement upon which fuch 
a£lion (hall bi^ brought, or fome memorandum or note 
«* thereof, flrall be in writings and figncd by the party to 
be charged therewith, &c.” Now every agreement 
} there mufl be at lead two parties ; and, in order to make 
it available in law, there mud be fome confideration for 
it; which nectlTarily forms part of the agreement itfelf, 
being that in refpe^l of which either party confents tQ 
be bound. It is no anfwer to fay that the parol evidence 

7 bffered 
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offered of the confideration, nainel7, the forbearance to 1804. 
fuc H»llt did not go to contradift the written promife *, it ——• 

A X MT 

Isyenough that being part, and a material part, of the 

agrhment, it was not reduced to v/riting and iigned by the ^■***’’'^*“** 

party to be charged, as required by the ftatute. The 

effedl of fuch parol evidence, if admitted, would be to 

render valid that which, fo far as appears by the writing 

itfelf, is void in law for want of a conGderation ^ and this 

would be letting in all the dangers of fraud and perjury, 

which it was the^objec): of the flatute to guard againfl. 

Upon the face of the paper the debt appears to be the 
debt of another} and as a mere promife to pay the debt 
of another, without^any confideration, v/ould before the 
flarute have been void as nudum pactum at common law; 
fo it is not made good by the flatute without a conGdera¬ 
tion in law for entering into fuch an agreement; which 
agreement^ i. e. the whole agreement, or fonie memoran¬ 
dum or note of the whole, fpecifying the contra£ling 
parties, the confiJeratlon, and the promife, nuifl be made 
in writing. The conGderation is an cflcntlal part of every 
executory agreement j and this was altogether executory, 
on the part at leafl; of the defendant. If tlie agreement 
had been declared on as in writing, the mere produflion 
of the note would not have proved the confideration of 
forbearance laid in the declaration ; and fucli confidera*- 
tion could not have been fupplied by parol evidence. In 
Prejlon v. Mcneau (/i), where the plaintiff hsfl agreed in 
writing with the defendant’s teflator to kt him certain 
premifts at a certain reriti parol evidence, tendered t|> 
ihew that the tenant had agreed to pay a further fum for 
ground-rent to the ground landlord, w'as reje^ed as Tub- 
verGve of the flatute of frauds; although it was^tlicre 


{a) t DUc. iz^9> 


contended 
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contended that the evidence offered did not go to alter but 
to explain the agreement. So in Gunnu v. Erhart (a) 
the verbal declaration of an audlioneer at the time of 1 
fale, that there was a charge on the effate, was deemed 
inadmifltble to contradi£); the printed conditions^ which 
ftated the premifes to be free from all incumbrances. 

Erjkine and Marrjat, in fupport of the rule, faid that 
the evidence tendered in the two cafes cited went not to 
explain but to contradi£l the written agreements; in the 
one cafe to increafe the quantum of the rent fpccified, in 
the other to fubflra£l fo much as the charge amounted to 
from the value of the eftate which was olTercd for fale 
free from ir.cumhranees. But here the parol evidence went 
merely to fliew on what occafion the w'ritten agreement 
had been entered into; and it is in common praclice to 
admit parol evidence for fuch a purpofe: it is part of the 
res geftue, and no part of the agreement itfelf, which muft 
in its nature be executory at the time of the writing 
made. The foundation of the a£lioii in this cafe is not 
the writing, but the prcmtfe by the defendant to pay the 
debt of HdU. This before the (latute of frauds might 
have been proved wholly by oral t»,fl.imoiiy, but fmcc that 
itatute the promife can only be evidenced by writing 
(igned by the party to be charged therewith, or by fome 
other lawfully authoriftd. It is difficult indeed to account 
for the introdu£lio'ii of the word agreement into the latter 
part of the claufe, which in its ffrict feufe, as com¬ 
pounded of ** aggregatio mentiumf or the miion of two or 
niore minds in a thing done or to be dune {b)'* is more 
properly applicable to the other branches of the claufe, 
ramcly,an agreement on coiifidtration of marriage, or 

(d) I i/. BUt. {i) I Ciin. Dig. 311. 

** ul>on 
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•* upon contra^ or fale of lands. Sec. or upon any agree- 
•* Bf«ir not to be performed within the fpace of one year, 

•< Ac. than to any fpecial prmife by an executor to an- 
** Wer damages out of hU own eftate, or to any fpecial 
“ prmife to anfwer for the debt, &c. of another.” To 
fuch prmifes the word agreement can only be confldercd 
appficable fo far as it is fynonimous to engagement or 
undertaking, in which feiife it is often ufed iii common 
parlance, and therefore means in this refped the agree¬ 
ment or promlfe to pay the debt of another. Behdes, the 
{latute does not require the vthole agreement to be fet out 
in form, but it is fufficient if there be a note or memoran¬ 
dum of it in writing; that is, fo much of the agreement 
as is obligatory on ** the party to be charged therewith.” 

In whatever form of words therefore the promife is made, 
which before the ftatute would have been evidence to bind 
the party making it under the circumftances of the cafe, 
it will, if thofe words are reduced into writing, (lill bind 
him fince the ilatute under the like circumftances. But 
in either cafe the inducement for making fuch promife, 
which is part of the res geflx, may be evidenced by parol. 
Thus, fuppofe a promife in writing to pay the expencet 
attending a certain bill drawn by another; parol evidence 
mull neccffarily be let in to fliew to what bill the promife 
was meant to apply, and how the expences arofe, and the 
bill itfelf would be produced. And this would be evi> 
detice not to vary, but to corroborate the w'ritten promife. 
The 3d, 7th, and 17th fetlions of the a£l all require the 
fignature of the party to fome note in writing in order to| 
charge him with the feverifl fubje£l matters of thofe fec- 
tions. But in all thofe cafes the party mull be charged 
on the fpecial written agreement i but here he is chargc«l 
promife, of which the writing is only evidence. 

Yet 
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Tet the 4th fcdlion fuppofes that the party la to be 
charged trpon the agreement^ “ unlefa the agreement upon 
“ lohich fuch a£lion (hall be brought,’* &c. j which 
fhews that agreement as there ufed means no more 'than 
undertaking or engagement. And in this fenfe an agreement 
(igned by one party only on a fale by au£lion was holden 
fuillcient to charge him within the ftatute of frauds (a). 
[Lord FJJenhoreugh C. J. There it was deemed fufHcient 
proof of fuch agreement fo as to charge the party Ggning 
it. He was eftopped by his fignatuye from prote£ling 
himfelf under the (latute. But there the conGderation 
appeared in writing]. They then obferved, that though the 
objefkion muit have often before occurred in a£lions of tliis 
fort, which were in common pra£tice, the word agreement 
had never before received fuch a conftrudtion as appli¬ 
cable to this branch of the claufe. 

Lord Ellendorough C. J. after noticing the deGnition 
of the word agreement by J^d. C. B. Comyntf who conG- 
dered it as a thing to which there mufl be the affent of 
two or more minds, and which, he fays, ought to be fo 
certain and complete that each party may have an a£lion 
upon it; for which, in addition to the author’s own au¬ 
thority, was cited that of Plowden; and better (his Lord- 
(hip obferved) could not be cited: 

In all cafes where by long habitual conflrudion the 
words of a (latute have not received a peculiar interpre¬ 
tation, fuch as they will allow of, I am always inclined to 
give to them their natural ordinary GgniGcation. The 
claufe in queftion in the (latdte of frauds has the word 
agrementy (“ unlcfs the agreement upon which the a£lion 
js brought, or fome memorandum or note thereof fliall 

(«) Sthn V. Slade, 7 *65. 

5* be 
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** be in writing,” See.) And the quedion is. Whether 
that word is to be underdood in the loofe incorre^ fenfe 
in which it may fometimes be ufed, as fynonimous to 
prhivfe or undertakings or in its more proper and correA 
fenfe, as iignifying a mutual contrail on confideration 
between two or more patties ? The latter appears to me 
to be the legal condru£lion of the word, to which we arc 
bound to give, its proper efFe£l} the more fo when it 
is confidered by whom that datute is faid to have been 
drawn, by Lord Hale (a), one of the greated Judges who 
ever fat in Wejlmujler-hally who was as competent to 
exprefs as he was able to conceive the provifions bed: 
calculated for carrying into ede£l; the purpofes of that 
law. The perfon t(f be charged for the debt of another 
is to be charged, in the form of the proceeding againd him, 
upon his fpecial promi/ei but without a legal confideration 
to fudain it, that promife would be nudum pa£lum as to 
him. The datute never meant to enforce any promife 
which was before invalid merely becaufc it w'as put in 
writing. The obligatory part is indeed the promlfes which 
will account for the word promife being ufed in the fird 
part of the claufe, but dill in order to cliarge the party 
making it, the datute proceeds to require that the agree-^ 
ments by which mud be underdood the agreement in rerpecl 
of which the promife was tnadcs mud be reduced into \vrit> 
ing. And indeed it Teems neceffary for efFccluating the 
obje£b of the datute that the conlideratlbn fhould be fet 
down in writing as well as the promife } for otherwife the 
confideration might be illegal, or the promife might have 
been made upon a conditiop precedent, w'hich the party 

(d) Lord AfdntJttiJ exprciled a doubt of chi. in ftyadbjm v. Chttviyuif 
t Burr. 4)S. any otherwife perhaps than by Lord Hale's having left fome loofe 
notes behind him, which were afterwards unfluifuily diijrflcd, i B!ae. 99. 

Voiy V. C charged 
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charged may not afterwards be able to prove, the omidion 
of which would niateiially vary the promife, by turning 
that into an abfolute promife which was only a conditional 
one: and then it would red altogether on the confcjcnce 
of the witnefs to alTign another confideration in the one 
cafe, or to drop the condition in the other, and thus to in¬ 
troduce the very frauds and perjuries which it was the 
obje£l of the z 6 k to exclude, by requiring, that the agree- 
ment (hould be reduced into w'liting, by which the con¬ 
fideration as well as tlie promife would be rendered cer¬ 
tain. The authorities referred to by ComyiSf Plonvd, g.a. 
6 . a. 9., to which may be added Dyer, 336. all (hew 
that the word agreement is not fatisiied unlcfs there be 
a confideration, which confideration forming part of the 
agreement ought therefore to have been fiiewn; and the 
promife is not binding by the flatute unlefs the confidcra- 
tion which forms part of the agreement be alfo flated in 
writing. Without this, we (hall leave the witnefs whofe 
memory or confcience is to be refreflied to fupply a con- 
fideration more eafy of proof, or more capable of fufiain- 
ing the promife declared on. Finding therefore the word 
agreement in the flatute, which appears to be mod apt 
and proper to exprefs that which the policy of the law 
feems to require, and finding no cafe in which the pro¬ 
per meaning of it has been relaxed, the bed condru£lion 
which we can make of the claufe is to give its proper and 
legal meaning to every word of it. 


GroskJ. It is faid that the parol evidence tendered 
^ does not contradi£l the agreement; but the quedion is, 
Whether the datute docs not require that the confidera¬ 
tion for the promife fiiould be in writing as well as the 
promife itfelf ? Now the words of the datute are that 

7 
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no afVion fliall be brought whereby to charge the defend¬ 
ant upon any fpecial promife to anfwcr for the debt, &c> 
of« another perfon, &:c. iinlefs the agreement upon which 
fuch a£);ion lhall be brought, or fomc memorandum or 
note thereof, fliall be in writing,” See, What is required 
to be in writing, therefore, is the agreanenty (not the pro¬ 
mife, as mentioned in the firft part of the claufe,) or fome 
nsie or memorandum of the agreement. N o w the agreer. * :t 
is that which is to fhew what each party is to do or per¬ 
form, and by wliich both parties arc to be bound; and //;«• 
is required to be in writing. If it were only neceflary to 
fhew what one of them was to do, it would be fuflicient to 
ftate the promife made by the defendant W’ho was to be 
charged upon it. But if we were to adopt this conllruc- 
tion it would be the means of letting in tliofe very frauds 
and perjuries which it was the objecl of the flatute to 
prevent. For w'lthout the parol evidence the defendant 
cannot be charged upon the written contra£l for want of 
a confideration in law to fupport it. The cfFe£l of the 
parol evMcnce then is to make him liable: and thus he 
would be charged with the debt of another by parol lefti- 
mony, when the ftatute was pafled with the very intent 
of avoiding fuch a charge, by requiring that the agree-* 
menty by which mull be underiioud the whole agreemenX^ 
(hould be in wiiting. 
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Lawrence J. From the loofe manner in which the 
claufe is wordtM^ I at firft entertained fome doubt upon 
the queftton , but upon further conlivlcration 1 agree with' 
my Lord and my } 3 rotIicrs upon their conftruflion of it. 
If the queftion had arlfen merely on the firft part of the 
claufe, I conceive that it would only have been neceflary 
that the promife fliould have been ftaicd in W'riting ; but 

Cz It 
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it goes oh to direA that no perfon fliall be charged on 
fuch promife unlefs the agrecmetit, or fome note or memo¬ 
randum thereof^ that is, of the agreement^ be in writing; 
which (hews that the word agreement was meant to be 
ufed in a fenfe different from promife^ and that foniething 
befides the mere promife was retjuired to be Hated. And 
as the conGderation for the promife is part of the agree- 
nieiitj that ought alfo to be Hated in writing. 


Le Blanc j. If there be a diHin£lion between agree¬ 
ment and promife^ 1 think that we muH take it that 
agreement includes the ccnfderation for the promife as well 
as the promife itfelf: and 1 think it i: the fafer metiiod to 
adopt the Hridl conHrutlion of the words in this cafC} 
becaufe it is better calculated to e{Fe£luate the intention of 
the a£f} which was to prevent frauds and perjuries, by 
requiring w'ritten evidence of what the parties meant to 
be bound by. I Hiould have been as well fatisGed, how¬ 
ever, if, recurring to the words iifcd in the GrH part of the 
claufe, they had ufed the fame w'ords again in the latter 
part, and faid, ** unlefs the ptentif or agreement upon 
which the aflion is brought, or fome note or memoran¬ 
dum thereof, fliall be in writing.” )hit nut having fo 
done, I think we muH adhere to the lirl£l interpretation 
of the word agreement, w'hich me ins the cunftderation for 
which as well as* the promife by wijieli ;he parly binds 
himfelf. 

Rule difeharged.. 
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Bainbrigge againfi Houlton and Another. 

I^FON (hewing caufe againft a rule which had been 

obtained on the part of BawbriggCi calling on Houlton 

and another to (hew caufe why the award which had been 

made in their favour, and the fubmiflion to which had 

0 

been made a rule of Court under the (lat. p & lo 3. 
c. 1 $*/. !• (without any a£lion brought) ihould not befet 
afide, obje£tion was taken by Garrow and Eq^ to the afii- 
davit of one of the arbitrators made in anfwer to the rule, 
tliat it was not entitled at all, which it ought to be after a 
rule iiin granted. , 

Erjkinei Balguyt and Clarle, who (hewed caufe againd 
the rule, contended that this was not necelTary in a cafe 
like the prefent, w'here there was no a£(ion brought, and 
confequently no caufe in court. And 

77 v Courtf after confulting the Mader, held that it was 
not necedary in this cafe that the aflidavit either in (up- 
port of or in anfwer to the rule (hould be entitled {a). 
And after hearing the afHdavit, they 

Difcharged the Rule. 

(«) The like was ruled in another fimilar cafe in this term. But where an 
atmhmnt is applied for, for non-petforniance of the award, the alfiJavits in 
anfwer to the rule mu't be entitled The King v. - i fc - —.; tbou|;h thofe upon 
which the rule was obtained need not be entitled, where there was no caufe 
previoully in court. Btvan v. Sevan, 3 Term Rep, 601. But where the ic> 
fctence arifes from an order of Nifi I’rius, there being then a caiile in court, 
the affidavits either for a rule ttnfet afi.'e the award, or for an atiachmeut for 
non-performance of it, are entitled in the caufe. But after the rule nifi 
granted for an attachment, the affidavits in anfwer to fuch role mufi be eo* 
titled Tbe King againft —. 
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Prixe Cflurt T T PON a Tulc to (hcw caufc whv a prohibition fliould 
of Appeilshi* U r I • • r 

iutlfuiaion to not go to the commiUiuners of appeals in prize caufeS) 
Vhowasc’o-asinit prohibit them for proceeding further againft Mr. John 
i^ofehln^i^rhT “P®” whom as prize agent in a certain caufe an 

fTMeeds ot (he order had been made for the payment of intereft on the 

price after con- * ' 

limnation acd proceeds of a certain prize which had cowie to his hands, 
6 le were placed, ^ * 

ftouid, aftera the fuggeftion {fated that in June 1798, pending hoilili- 
tion with inie- ties between Great Britain and France^ Capt. Wejl oi his 
IJaiJftl’J"""**. Majefty’s (hip Tourterelle had made.prize in the Weft 

^fuchVrocM'ds cargo, as French property, 

Mile in hit and had carried the fame into Port Royal in the ifland of 
baodi. to the ^ ^ 

^imant. And Jamaicot within the iurifdidion of the Vice-Admiralty 

tbii Court will , i_. , 

Mt grant a pro. Court there, in which Court (he was libelled as prize, 
(Mae'cour^'ro ^tid Condemnation prayed. That upon monition ilTued 
Ia«cHtin"foc™ certain claims were interpofed on behalf of different fets 
Aryoufid*that" owners, Britijh fubje£fs, fome of which were allowed. 
It did not appear and fuch parts of the cargo were acquitted, and reftitu- 

mi the proceed- ^ . 

bgi below that tioti awarded; and the remainder of the cargo was ad- 
theagencuaia 

rrgprrrt/agent judged good and lawful prize; and that the fame (hould 
^'1^66} forthwith fold by the agents of the captors, and the 
Cour/h«ori- falc-moncy be diftributed amongd the captors, &c. 

From which fcntence of condemnation the claimant 

lIen*nrof tK*' which appeal was allowed on the ufual terms. 

Aatute} nor on And thereupon it was further ordered by the Court, that 

the grotu'd th^t 

tile Court below a warrant of appraifement (hould iffue to value and ap« 

were reftiained ... ' 

by tiie 32d claufe of the aCt from decreeing leftitution of mote tlian the mt fruttJt of the Tale 
awarde.* upon^-ondempacion; breaufe ieferr/l made of fuch mt frecteJt in (he hands of the holder 
•re be deemed part of the proceeds} nor on the ground that it was not alleged that itilerfft had 
w faii been tnade by fuch agent; becaufe that was a faA for ttic Court below to decide upon, 
••d they tnuft be prefumcditu have decided on (ati&fatiory evidence. 
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pratfe the feveral goods condemned, and upon the return 1804* 
of the faid appraifement that the agent for the captors — 
Jbould enter into good and fujicient fecurity to account for and 
pay over the net proceeds thereof and alfo the amount of the 2'!pewo™ApI 
fpectc condemned as aforefaidt as that Court Jbould thereifier 
direB in cafe the fentence appealed ftom fsoitld be reverfed. 

That the captors appointed B. Watcrhcufe of the ifland of 
Jamaicoj merchant, to be their agent for and relating to 
the faid prize: and that he had duly and within the li« 
mited time exhibited and regiilercd in the faid Vice- 
Admiralty Court his letters of attorney, appointing him 
agent for the purpofes aforefaid, according to the form of 
the ftatute. That at the return of the faid appraifement 
fuch fecurity as aforefaid was duly entered into by two 
good and funielcnt fureties on behalf of the captors, to 
anfwer the faid appeal. That the goods condemned 
were, on the 2oth of September 1 798, fold by public auc¬ 
tion, purfuant to the (latute, and netted, after payment of 
all expences, 4552/* is. 7J. That an appeal was after¬ 
wards made to the commillioners, 8cc., who on the 29th 
of June 1801 reverfed the decree of condemnation, and 
retained the claim for the general cargo, and decreed 
the fame to be reftored, or the value thereof paid to the 
claimant for the ufe of the owners: and alTigned the faid 
captors to bring in the account laics of the fame on oath, 
and the proceeds thereof within a mon*h; which account 
fales and proceeds were afterwards duly brought in ac¬ 
cordingly : and condemned the captors in interefl from the 
time of t hi- fa!e of the faid ginera! cargo, and in the cods of 
the then hearing. That on the 4th of Augujl 1 So2 the 
commillioners of appeals, at the petition of the claimant, 

, decreed a muniiion agalnll J. Willis and B, Waterhsnfe, 
as the capior*s agents^ to appear before the commilFioners, 

* C 4 and 
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and Jbenu caufe why they jhould not pay inttreji upon the fold 
proceeds. And on the 14th of July 1803, J' being 
moniflied, appeared in the faid court of appeals, holden 
before the Right lion, the Earl of Rofslyn, Sir William 
Grant Kt., Sir William Wynne Kt., Sir William Scott Kt., 
and others, and (hewed caufe, as required} ani} although 
the faid J, Willis was not any party to the faid fuit, 
appeal, and proceedings, or any of them, or in any way 
concerned or intereded in the adjudication of the faid 
prize, nor coime£led therewith otherwife than as being 
the general partner in trade with the faid B.^Waterhoufe^ 
the agent of the captors as aforefaid and althougli the 
faid monition was founded on no fpecial or other fuggef- 
tion on the part of the claimant, than th. i- J. Willis and 
JS, Waterhoufe were the agents for the captors; and al¬ 
though J, Willis was not by law-^, nor ought to be fubjeft 
to the payment of intereft on fuch proceeds in confequence 
of that charafter; and although J. Willis and B, Waters 
hou/cf or either of them, never were in any manner called 
upon prior to the determination of the faid appeal by the 
faid court of appeal as aforefaid to pay over the faid pro¬ 
ceeds or any part thereof, and the fame or any part thereof 
never were or was improperly withheld from the jurif- 
di£fion of that court, or of the faid Court of Vice- 
Admiralty, or from the party entitled to the podedion 
thereof; and although the faid general cargo, having been 
fo condemned at Jamaica, became vefted in the captors 
upon bail being given to anfwer the faid appeal as afore¬ 
faid, and was accordingly fold by B. Waterhoufe, the ail¬ 
ing agent of the captors, who having colledled the pro¬ 
ceeds of fuch fale, after payment of the expences, con¬ 
tinued to hold the fame as an agent or banker ufually 
bolds monies committed to his care or cuftody, and liable 
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to be called for at any monnent, (that is to fay) involved 
and mixed with other monies then alfo entrufted to him 
and held in depofit or otherwife j no judicial or other or¬ 
der having been made or given by any court or by the 
captors for veiling or layitig out the proceeds at interefl 
or for otherwife dlfpoiing of the fame with a view to 
make a profit thereof; and whereas no fpecial application, 
invedment, or difpofal of the fame was ever made for the 
ufe or benefit of the captors or any of diem, or of J, 
Willis and B. Waterhoufet or either of them, and no fpe- 
cific profit or advantage which could be fet forth or afeer- 
cained had at any time been derived therefrom; and al¬ 
though as foot! as the decree of reditution was made 
known to B. Waterhoufe^ he immediately caufed the faid 
proceeds to be paid to his Majedy*s pro£lor, who brought 
the fame into the regidry of the court of appeals on the 
part of the captors, and J. Willis never had any power, cuf- 
(lody, control, or management over the proceeds, or any 
part thereof, but the fame remained with B. Waterhufe in 
Jamaica in manner aforefaid; and although the Lords 
Commifiioners had no jurifdiclion or authority whatfo- 
ever by the laws of this realm to condemn J» Willis to 
pay intered on the faid proceeds, or any proceeds of the 
faid general cargo, nor to enforce him to pay the fame; 
and although J, Willis infided upon all the premifes 
before the Commilfioners of Appeals,^and offered to 
verify the fame, yet they refufed to admit the fame, 
and decreed intered to be paid by J. Willis upon the 
proceeds of the faid general cargo from the time of the 
fale thereof. 

The rule was obtained in the lad term, on the ground 
that the aft of the 33 Geo. 3. c. 66 . (f. 23, 24. 28. ^2.) 
which regulated i^atters of prize and prize agents, gave 

no 
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tio authoiity to the prize courts in this cafe to decree in* 
tereft to be paid by prize agents, and that no foch autho* 
rity was given by any other ftatute or law. 

Gibbs and Steven (hewed caufe again ft the rule. This 
being after the order of the Court of Appeals made, the 
only ground for a prohibition muft be the want of jurif* 
diffton in the Commilfioncrs to make it. But, (lift, fup> 
pofing that that Court had no jurifdidion over prize agents 
whofe powers of attorney were not regiftered under the 
51ft fef\ion of the flat. 33 Geo. 3. r. 66., ftill it was a 
queftion of faft, Whether Mr. Willis were or were not a 
regiftered agent ? which it was competent for die Court 
below to decide; and after feiitence it muft be prefumed, 
if necefTary, that the alHrmative was proved} and that 
conclulion, if unfounded, can only be queftioned in a 
court of appeal. All fuch agents are, by the 59th fedion, 
required to cecount in the Court of Admiralty before the 
diftributiou of the prize money, and that Court is to con< 
ilnn or dlfallow the accounts upon objections dated, and 

to make fuch further order touching the faid accounts 
as the cafe may require.” This would give jurifdiction 
to the court of prize on appeal to direCt the allowance of 
intereft, if it thought fit} there being no negative words to 
reftrain the general authority before given in this refpeCt. 
It is not even objeCted by the fuggeftion that the Court 
of Appeals had no jurifdiCdon to compel Waterheufe, the 
regiftered agent, to pay intereft: but Willis's cafe is en¬ 
deavoured to be diftinguiflied from his, as not being the 
agent of the captors, which neverthelefs is in efFeCl ad¬ 
mitted by a negative pregnant} for it is alleged ** that 
Willis was not party to the proceedings, or iiiterefted in 
the adjudication of the prize, nor couiieCled therewith 

ether’- 
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ctherwi/e than as being the general partner in trade with 
Wattrhoufe which (hews that the queftion made before 
the Court of Appeals was as to the fa£t of Williih agency. 
This was the very point decided by the Lord Chancellor 
in the cafe of the Danijb (hip 'Nojfomhed {a)» There a 
cargo condemned as prize by the Vice-Admiralty Court 
at Tortola was fent to Chorley at Liverpool^ and fold by him 
for the benefit of the captors. Afterwards the Court of 
Appeal reverfed the fentence and decreed rciloration, and 
that the captors (hoqld bring in an account of the pro¬ 
ceeds within a month ; under which a monition iffued 
againft Chorley; who moved for a prohibition on the 
ground that the property was configned to himi not as 
prize pgent^ hut as a general merchant^ and that he had fincc 
accounted for the proceeds to the confignors. But the 
Lord Chancellor thought that a qtiedion proper for the 
Court of Admiralty to decide, as Incidental to the prin¬ 
cipal quefiion of prize; and that therefore he was not 
authorized to grant a prohibition. 'I hey alfo obferved 
that the only alTidavit made in fupport of the fuggeftioii 
was to verify the proceedings in the prize court, and 
therefore it was irregular to introduce any extraneous 
fa£t into the fuggeflion, fuch as that Willis was not a co¬ 
agent with Waierhoufe^ if that were now to be infilled on. 
But, 2dly, The Court of Appeals has a general jurifdic- 
tion in rem in matters of prize, independent of the (lat. 
33 Geo. 3.; and may follow the prize or its proceeds into 
whatever hands they may get, and compel the holder to 
account for thofe proceeds: and it is to be prefumed.after 
decree that Willis was proved^>efore the Court of Appeals 
to have made iutcreil of the prize money in his hands, 
in whatever character it came to him; and then the 
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Court, which has jurifdi£lion over the principal, has 
jurifdidllon aifo over all its incidents, one of which is in* 
tered} and fuch intereil, when proved to be made, is part 
of the proceeds of the prize, and may therefore be direffed 
to be paid over. In Smart v. tVdfe (a), Bullet J, faid, 
that every cafe which he knew on the fubjedt was a clear 
authority to (hew that queftions of prize and their confe- 
quences were folely and exclufivcly of the ‘Admiralty 
jurifdidiou. And that after the cafes of Lwdo v. 

Hey {b)f Le Caux v. Eden (tf), and Livingston v. M'Ken-^ 
zie {d)f it would only be a walle of time to enter into 
reafons to 0 iew that this Court has no jurifdiclion over 
thofe fubjedts. [Lord Ellenborough C. J. There is no 
doubt but that a prohibition will go to a Prize Court, if 
it clearly exceed its jurifdidrion. If we do not grant 
prohibitions in matters of prize, it is becaufe of the ob* 
jedtion aiifing out of the fubjedl-matter, and not in refpedb 
of the Court. The queftion made by the plaintiff’s coun- 
fel was upon the adl of parliament. Whether the Court of 
Appeals had jurifdidlion to grant intereff ? or whether it 
be not reffrided to the net proceeds in any decree for re- 
Ilitution againff the captors or their agents, according to 
the provifions of the 3 2d fedlion ?] That fedfion meant 
merely to provide a rule for eftimating the value of the 
prize itfelf at the time of the fale, the net proceeds of 
which it diredo (hall be deemed and taken to be the full 
value of the pfize. But that does not reffrain the gene¬ 
ral authority of the Court, to which the ffatute was only 
auxiliary. * 

• 

Er/l.inCf Park, and Rickard/on, in fupport of the rule. 
This is the firft inffauce of intereff decreed to be paid 

(S) Deugl. 591. n. I. 

(rf) ^TtrmXtp. 32a, 3. 


{a) 3 Rtp, 344, 

(0 S7*« 


2 


upon 
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upon prize mone]r) except againlt the captors themfelves, 
and that by way of puni(hment for mifcondud. In Le 
Caux V. Eden {a) the Court of Admiralty condemned the 
captor in damages as well as coils. [^Lawrence J. If it be 
admitted that that Court may condemn the captors in in« 
tereft by way of damages, is it not matter of fa£l whe¬ 
ther the agents have that intered in their hands which has 
been awarded ?] Then the decree of interefl (hould 
have been againil the captors: but after the decree againd 
them, condemning them in intered, a monition has iflued 
againd Willis, a third perfon, calling upon him to llicw 
caufe why he, together with Waterhonfe, fhould not pay 
intered upon the proceeds as the captors’ agents, which 
the captors had been before decreed to pjy. But the dat. 
33 Geo. 3., which gives jurifdiflion to the Admiralty 
Court over the captors’ agents, has provided exprefsly 
(/32-) that in cafe fentence fliall be finally reverfed, 
after fale of any fliip or goods purfuant to the direc- 
tions in this aft contained, the net proceeds of fuch fale 
** (after payment of all expenccs attending the fame)^^^// 
•» be deemed and taken to be the full value of fuch fliip and 
*» goods, and that the parties appellate and their fectiritics 
** Jhall net he anfnverable for the value beyond the amount of 
**fuch net proceeds, unlefs it (hall appear that fuch fale 
was fraudulent or without due care.” The 28th fec- 
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tion had before provided “that the ex'ciuion of any ftn- 
“ tenre appealed from fliall not be fiifpcndcd in cafe the 
« panics appellate: fliall give fccuiity to redore the /hip, 
&c. i-r efiih or the full value thereof, in cafe the feii- 
tence fliould be reverfed.” The bail, therefore, are put 
in the place of the thing itfelf; and the aft of parliament 
has declared what flii.!l be deemed the full value of the 


(j) Dfug'. 501. n, I, 


thing, 
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thing, viz. the net proceeds, and that the parties ftiall not 
be anfwerable beyond fuch net proceeds. Admitting, 
therefore, that the Admiralty Court has an original jurif- 
di£lion in rent, yet here the ftatute has fubdituted the 
net proceeds pro re. [Lord ElUnborough C. J. The a£fc 
has only faid that they (hail not be liable for the value of 
the thing itfclf beyond the net proceeds of the fale } but 
it does not l;\y that they (hall not be liable for the benefi¬ 
cial ufe or produCl; which they make of that value wliile 
in their hands.] The form of the fecurity is given in a 
note to Brymer v. Atkins (a), and it is conditioned to 
Jlore the (hip and cargo, or the value thereof, in cafe the 
fentence (liould he reverfed. Since this tranTaiflion took 
place more eztenfive powers have been conferred by the 
ftat. 43 Geo. 3. f. i6o.; f. 50. of which requires agents, 
on regiftering their letters of attorney, to give fecurity in 
5000/. to the Court for the due execution of their trufl 
in all matters of prize agency j and f. 62., looking as it 
were to the very cafe of making intercfl of prize money, 
has empowered the Judge of the Court whofe fentence is 
appealed from •* to affign the agents, or other perfons in 
whofe hands the proceeds of the prize may have come, 
•* at the prayer of either party, to bring into and leave in 
the rcgiflry the net proceeds of the falcs of fuch prize, 
“ &c. which fliall be depofited in the Bank of England, 
** or in cafe the parties (liall agree thereto, in fome public 
“ fecurities at ihtereft,” &c. Even this provifion is fliort 
of what is now contended for; for it only provides for 
making interefl; in future, at the prayer of cither party, 
from the time of appealing j whereas the Court of Ap¬ 
peals has alTumed to give intercH; as from the time of the 
fale by a collateral and fubfeqnent proceeding; and that 


(4) I H. Bh:, 194. 


too 
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too without any allegation that intereft had been made 
by the agent* decreed to pay it. The Court of Appeals 
was fun£lus olhcio after the decree againlt the captors* 
unlefs there were fome new proceeding originated againft 
the agents, nothing of which is fuggefted. But intcreft 
is either fomething arifing out of a contra£f of lending, 
or fomething given by way of damages for mifeonduft. 
Now as a centra^^ the prize coOrt could have no jurihiic- 
tion over it; and indeed no contrail: can be prefumed 
between the agents of the captors and the captured, at 
whofe prayer the monition iflued. And as a punifliment, 
the prize courts only give damages for the mifconducl of 
the captors, in making the capture, to which their agents, 
as fuch, can be no parties; neither is any mifconduil; im¬ 
puted to them. J. I confidcr the intcrefl; to have 

been given as part of the proceedi of the prize. Lord £/- 
leuborough C. J. We muft prefume that intereft has 
been given upon the beft’ grouild; namely, upon proof 
that the agents made intcrefl of the proceeds of the prize 
in their hands; and then it cannot be coniidered as given 
by way of punijhmetit.'] 'I'hen the maxim applies refpon- 
deat fuperior {a). But the intereft cannot be confidered 
as proteeds; for the proceeds were before decreed to be 
brought into court by the captors, which it is alleged has 
been done. Then with refpect to this application coming 
after Lnicncc; no obje£tion arifes on the final fentence, 
but on this collateral orde*^; and therefore the applica¬ 
tion was made as foon as the grievance exUted. And in 
Gate V. Capper { 1 ) the Court dire£ted the plaintiff to de¬ 
clare in prohibition, which is Bill pending, in order to 
have the queftion well confidered, whether if the ecclefi- 
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adical court mifconftrue an aCt of p^irlianient a prohibition 
will not lie even after fentence. .'' 

Lord Ellendohough C. J. This prohibition is ap¬ 
plied for on a fuppofed want of jurifdiflion in the Court 
of Appeals to decree intered to be. paid by prize agents on 
the proceeds of a cargo in their hands from the time of 
the fale under a prior fentence of condemnation as prize. 
It is clear that that Court has jurifdi£lion in rem, and 
may take into its pofleflion the thing itfcif or the proceeds 
wherever they may be found, either in the hands of 
the principal captor, or agent, or of any other who has 
no lawful title to hold them. Here the agents have 
been fixed with the proceeds. It is, however, obje£Ied 
that intered derived out of thofc proceeds cannot be de¬ 
creed. It is not difputed but that intered may be decreed 
againd the captors; but not, as it is urged, againd an agent; 
becaufc he is only refponfiblc on his fecurity for the amount 
of the net proceeds of the fde, and that even as againd the 
captors themfelves it i.s only given by way of damages for 
mifcondu£l, for which the agent is not anfwcrablc. To 
be fure the decree of intered cannot be brought forward 
here as matter of pu;:i/ijmcf:t againd the agent, againd 
whom there is no fubdantive charge of niifcondu^I. 
Neither is it l)r<- ught forwar.t as on thr ground of contr^R; 
blit fimply on the ground that the rei^ the proceed?, have 
got into the hands of tlie agent?, and have there grown 
and accumulated, producing the iiitercft now fought to 
he recovered. In many indances it happens that one 
who has got the fund of anSthcr in his hands, and is 
proved to have made ii lervd ot it, fliail be rcfponfible in 
equity for fuch incro..!-,. l licn it is faid that no intered 
appear'} to have been mad* 01 the proceeds by *he agents. 

\ ^ But 
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^ But we muft give credit to the Court below for h^viog 
^rcifsdnts jurifdi£);ion fouiidly> and that it was fuffi- 
ci^iy/proved to it that intereft had been made. And 
though it may be a new proceeding in thefe courts to 
compel an agent, who has made ikmireft of the proceeds 
of a prize in his hands, to render it to thofe to whom it 
is due, it is high time that it 0 iould be done. For it 
would be an dnormous defe^ of jultice when the cap- 
tor is liable, on the reverfai of a fentence of condem¬ 
nation, to be called upon to render interefl; who has 
not had the proceeds in his hands in the interval, that 
the agent who has held them, and has derived all the be¬ 
nefit, (hould not be anfweiable. 1 am therefore clear 
upon principle, that though the parties appellate and 
their fureties be only made liable under the 3 2d fe^ion of 
tlie ad for the value of the prize to the extent of the net 
proceeds of the Tale, yet that the captors are liable for 
interefl upon fuch net proceeds, and fo are their agents 
and thofe into whofe hands the res or proceeds have 
come. It dees not appear here that the agents have not 
made intereft of the money in their hands, and we muft 
conclude that the Court of Appeals was properly fatisfied 
that they had. The only queftion for us to confider is, 
Whether intereft is to be deemed part of the res or pro¬ 
ceeds in the hands of an agent ? which I am fatisfied that 
it may well be. 

rt 

GitosB J. It is admitted that the Court of Appeals 
had'jurifdifllon o^er the rem, and every thing incident to 
it. The law is clear, as laid down by Mr. Juftice £u//^r 
in the cafe referred to of Sfoar/ v. IVolff (a), that the Ad¬ 
miralty Court has jurifiildluti, not only over the queftion 

(«) 3 Ttm Rrp. 34J, &c. 
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of prizci but of all its confequcnces: and that thouglil 
it has taken a ilipuktiont it is not confined to proceed on 
that alonCi but may alfo proceed in rent according it^ .n<* 
cient courfe. Then what is the res ? The prize or what it 
produces: inter^ is part of the res; it is an incident to it. 
It is clear that the Prize Court has juriidiftion over what 
the a£l calls the proceeds ; and money is the proceeds^ and 
intereft is the produ£% of money and part of the proceeds. 
I am glad to find the provtfion referred to in the late a£b 
of parliament for direding the proceeds to be laid out in 
public fecurities: not that it furniihes any doubt of the 
power of the Court to decree intereft before i but becaufe 
it fecures the claimant's moneyi as it was intended to do, 
again!! the infolvency and mifmanegement of agents. But 
it is faid that Willis^ not being a regiftered agent,'was not 
within the jurifdidion of the Court: but he had the pro- 
ceeda of the prize, the money, in his hands, and that 
Court had jurifdidion over him, as it Had over the money. 
Then it is urged that inter^ is treated as difiind from 
the proceeds in the fuggeftion: but the proceeds decreed by 
the Court to be brought in meant the proceeds as they 
exifited at the time of the fale of the cargo: and the i/i- 
ter^ is what was made afterwards, and which afterwards 
Increafed the amount of thofe proceeds. Then if the 
captor be liable to intereft beyond the original proceeds, 
fo is the agent who has received them into his hands. 


Lawrence J. It is fuppofed that the prize court hat 
jurifdi£);ion over the agent only under the prize a^s; but 
tliat is not fo: for if thofe ads had never been pafled 
that Court would have had jurifdidion over the res^ and 
the proceeds of it, into whofever hands they get. The 
qheftion then is, Whether intereji be not a part of the pro* 

^ cecds t 
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ceeds ? ^ich I take it clearly to be. But it is faid thst 1804. 

Kjw th^^d re£llon of the ftat. 3^ Gm 3. the parties (hall 
nuM(^iable, in cafe of the reverCal of a fentence of con- 
demnation, beyond the net vahte of the proceeds at the time fionen 
the fate of the prize. The meafbing» however, of that Sjfe® 
fe€lion was that the captors (hould not be charged with 
the value of the prize beyond the amount of what it then 
produced. But that does not (hew that if the proceeds, 
of whatever given value at the time of the fale, be after¬ 
wards made produdive, the parties in whofe hands they are 
(hail not be liable for that produd. Then it is faid fur¬ 
ther, that iutereil is not alleged to have been made. But 
in Smart v. Wolffet upon a fuggeftion that the party de¬ 
creed to bring in the‘produce had not the proceeds, Mr. 

Juftice Buller faid that if fuch were the fad!, it (hould 
have been pleaded below. So here, if the agents had not 
made intereft of the money in their hands, they (hould 
have infilled on it below. They do not, however, even 
now, fugged that no intered was made by them; they 
only argue that as Waterhoufe only held the proceeds ** as 
an agent or, banker ufually holds monies committed to his 
care, and liable to be called for at any moment, that is to 
fay, mixed with other monies alfo entruded to him, and 
held in depofit or otherwife,” therefore they ought not to 
be liable to pay intered. It is, therefore, rather an ad- 
milTion that intered was made. And it does not fignlfy 
how it was made if made in fa£l. It il an accretion to 
the principal proceeds. If the agents had (hewn to the 
Court bcfbw thil they had put the prize-money in a ched 
and had made no intered of it, 1 do not fay that the 
Court ought to have decreed them to pay it. It has not 
been decreed againd them as a punilhment for mifcon- 
duA; for ^hen there fiiould have been a fubdinfue 

^ 4 charge 
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charge of fuch mifconduA; neither is interefll dirr£ied 
to be paid on the ground of any fuppofed contn/t, bu** 
merely as part of the proceeds. And as to the objtcuon 
that it is not formally alleged that intereft was made by 
the agents, we cannot fay how far the practice of the 
prize court may require fuch an allegation: it is the belt 
judge of the regularity of its own proceedings. It is 
enough for us that it has jurifdidion to decree intereft in 
this cafe. And there is the lefs reafon to direQ the plain- 
tiff to declare in prohibition for the purpofe of confldering 
the quellion more fully, becaufe if he be not fatisfied with 
our opinion, he is not eftopped from taking that of other 
courts in Wejltmttfter Hall, 


Le Blanc J. It is admitted that Willis and Waters 
houfe are, or Willis alone is, fubjed to the ordinary jurifdic* 
di£Iion of the prize court, as being parties in whofe pof* 
feCGon the res is. Then, in order to ground the applica¬ 
tion for a prohibition it (hould appear either that they are 
called upon for fomethiiig beyond the rant or that the 
jurifdiflion of the prize court is limited in this refpe£b by 
the of parliament. And it is contended that even if 
intereft were fliewn to have been made by the agent he 
would not be liable; becaufe, as it is faid, admitting the 
agent to be liable for the proceeds in his hands, the a£I of 
parliament has defined what thofe proceeds are, namely, 
the net proceeds of the fale at the time. Then taking the 
agent to have made intereft of thefe net proceeds, the 
queftion is. Whether he be liable to account for it as 
part of fuch proceeds? The obje^I of the 32d claufe 
was to lay dovi n a certain rule for afeertaining the full 
value of the prize to be reimburfed to the claimant in 
cafe feotence of condemnation Ihould be reverfed 

7 \\ after 
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after a Ale had been direOed purfuant to the ; for i8o4,' 
S^ud^urpofc it provifies that the procuds of fuclvfale 
(nSni be deemed and taken to be the full value of the prizCi 
and that the parties appellate and their feeurities Jhall not HiinenAfS 
he atifwerable for the value heyead the amount of fuih net caufwK 
proceeds. But the evident meaning of that is, that the 
original value of the prize ihall not be edimated beyond 
what it nflually produced at the time of the fale under 
the a£l. The proietds then are that which was then made, 
together with that which has been fince made out of 
thofe proceeds. We cannot enter into the quellion 
whether or not the agent has made intereft of the money 
in his hands; but according to what is dated, it is rather 
to becollefled that He had : becaufe the obj'Aions made 
by WilUs is, not that no intered was in fa£k made by hint 
and his co*agent Waterhe^fe^ but that he was not by law 
fubje£l to the payment of intered on the proceeds in their 
hands in confequence of their character as agents} and 
that the property of the cargo after condemnation was veiled 
by law in the captors, upon bail being given to anfwer the 
appeal;and the proceeds co]k£ted by U'^atethou/i as their 
acting agent was holden by him as a banker, S>,c., and 
that there was no jpecial invedment of the amount for the 
ufe of the captors, and no fpeitfic profit which could be 
fet forth had been derii^d therefrom. But the fame 
might be faid by any banker in whofe hands money is de- 
pofitedj’and which is mixed with the general mafs of his 
property. Then taking intered to have been made, 1 
confider it as cbmpofing part of the proceeds at the time 
when the agent was admqpiflied; for 1 confider the pro* 
ceeds as including intered made of the net amount of the 
fale frooLthe time when it is received by the agent till he 
is called vpon to pay it. The objc£k of tlie provifion 
' " D 3 dated 
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Hated from the ftat. 43 Gm. 3. was not to enable tVe Court 
to dire£t the payment of intereft,but to take the piJT.cip?* 
entirely out of the hands of the agenty and place it on Se¬ 
curity where it would neceflarily produce intereft i clearly 
looking to the event that the agent might become in- 
folvent before a decree of reftitution could be had. Con- 
iidering, therefore, that the agent here was liable for the 
proceeds of the prize i that thofe proceeds are compofed 
of the original net fum for which the prize fold, together 
with the intereft which has been made of it while re- 

r 

maining in the agents hands till called for; and that the 
Court below had jurifdidion to decide whether or not in¬ 
tereft (hould be paid by fuch agent; and they having 
decided that it fhall s there is no ground for a prohi¬ 
bition. 

Rule difehargedw 


Ex parte John Landsdou n. 


The Gooft will 
pot, at the 
prayer of the 
Piafter, grant a 
habeat corpus to 
bnngup an ap* 
prentice imprefl*. 
cd, he hei ig wil 
ling to enter into 
the lung*! fer. 
vice 


^^ARRTjiT moved for a writ of habeas corpus to 
bring up the body of John Land/Jotun, an appren- 
prentice (one who was prote£led from being imprefled by 
the ftatute 13 Gio. 2. c. 17.) who had been imprelTed and 
taken on board one of the kingjb (hips. But he ftated that 
this application was made on behalf of the mafter $ the 
apprentice himlelf being willing to enter into the king’s 


fcrvicc. 


Lord ELLLNBOROicn C. J. The writ of habeas cor¬ 
pus is for the protedion of the perfonal liberty of the 
fubje£l. If the party himfelf, being of competent years 
of ^iferetion, do not complain, we cannot ii^ul^the writ 

5 


on 



fM THB Fourr-BotmTH Tear of GEORGE m. 


on the il^ayer of the mafter, who has hU remedy by ac- 
apprentice have been improperly taken from 

him (a). 


180 

Ex p>n« Jqifi 


The other Judges concurred, and two of them obferved 
that of late years fimilar applications had been repeatedly 
refufed to be granted. 

Writ denied. 


(«) EtuLt v. Vahdtputt M, *5 Geo. 3. S. R >-Thii was an adion 
agatnft the captain of a 4>ip of viu bjr the mafler of an apprenticoi to lecofcr 
waget for the ferviee of bia apprentices who, having been imptefled, vpaa de* 
rained on board the defenddnt’a fhip. The onlp^witaefi to charge Captain 
Vandtput twith knowledge waa the apprentice boy himfelfs who fwore that 
u.ter he had been !mprelR4*BA carried on board tie ibip he told the defend, 
ant, the captain, that he was an apprentice, and required his difcharge, which 
was refuted. 1 he plaintiff having recovered a vetdiA before Bulltr J. at the 
fittings after the lail term at GmUIiM, 

Rrjhne moved foi a new trial, grounded on affidavits of Captains Vendifttt 
and Onmavf of the navy, which ftated that, according to the cuttom of the 
lavy. It an apprentice be prelied he muft fend his indentures to the Admi¬ 
ralty, or bring evidence of them to the cp'ain of the velTel on board uf which 
h IS taken And here he obferved that the boy had never Ih wn his inden¬ 
tures , and that if a captain were to uifiharge a bey on his bare word that 
he wa' an apprentice, every boy on b urd his fliip when he was tired of the 
lervice would make that eamlt. 

Tin Curt, however, were ot opinion that the evidence was fufficient, and 
»hat the captain ought to have maie inquiiy into the truth of what the boy 
(aid } for after thrt information ht detained him at his peril; ind it was ad¬ 
mitted that if the indentures had been produLrd tV d^'cndant would have been 
bo 'nd to have difcharg*d the bov. 


D4 


Kale ret .fed 
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The King againft The Inhabitaats of MARTlTttr. 

'Y'WO juftices by an order remotred Wnt* Barton, his 
wife, and children, by name, from the pariih of 
Doddenham to the pariih of Mattie^, both in the county 
of JVorce/Ier. The SeiTions, on appeal, confirmed the 
order, fubje£t to the opinion of this Court on the follow-* 
ing cafe. On the 25th of November 1754 the dean and 
chapter of Woreejler granted to Hemy Barton of Dodden^ 
ham, labourer, (the grandfather of the pauper), a leafe of 
a cottage and garden, called Agberrow Cio/e, in Dodden* 
ham, containing by eilimation about half an acre, then in 
his occupation, to hold to him, his heirs, and aifigns, for 
his own life (he being then 61 years old), the life of his 
fon Thomas, aged 18, and the life of his daughter Sufanna, 
aged 16, at the yearly rent of 2s. 6d, Upon thefe pre- 
mifes H. Barton refided till his death, paying to the dean 
and chapter the ye irly rent of ax. td *; and at his death, 
leaving no will, he was fucceeded in pofiTcllion by his 
eldeft fon W. Barton, the pauper’s father} who, on the 
aad of July 1784, died, leaving a will, by which he de* 
yifed the premifes to his wife for life, remainder to W, 
Barton, the pauper. At the time of his father’s death the 
pauper refided in another parifli, and continued fo readout 
for about two years afterwards, during which time his 
father’s widow refided on tlie premifes. At the end of 
the two years the pauper came to refide ii'ith his mother 
on the premiles in quefiion, s/id continued as part of her 
family till the 2d oi February 1790, when the pauper 
having married, his mother demifed the premifes to him 
for her life, at the yearly rent of 1/. 1 ix. \id went 
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refide ^ewhere, leaving the pauper in the foie occu- 1804. 

^Khe premifes. 7 *. Barton^ the fecond life named 
in the leafci died on the 27th of Auguft 1795* On the 
13th of July 1798 the mother of the pauper, who was 
the tenant for life under the will of the pauper’s father, 
died. The pauper having continued in poflelfion from 
the death of his mother, on the 26th of November in the 
fame year the dean and chapter, on the application of the 
pauper, and on payment by him of a fine of two guineas, 
granted a new leafe of the premifes in queftion at a new 
rent of one (hilling, to hold to the pauper, his heirs and 
afligns for three new lives, which are dill exiding. The 
Seflions found that at this time all the lives in the fird 
leafe were extind; H. Barton, the original le^ee, and his 
fon Thomas, having died in Wweejlerjhire as above dated, 
and Sufatma, the third life, having been abfent from the 
country above 30 years, and not having been fince heard 
of by her relations. The new leafe was conlidered as an 
entire new demife and not a renewal of the old one, or in 
confideration of the furrender of it. Previous to the 


death of the pauper's father thd pauper acquired a fettle- 
ment in the parifh of Martleyi but from the time he be¬ 
came podcfied of the premifes to the prefent time the 
pauper has condantly refidcd upon them, and paid not 
only the yearly acknowledgment of 2r. 6 d. to the dean 
and chapter of Worcejler during the exidence of the fird 
leafe, but alfo the yearly rent of ix. refefvcd under the 
new leafe thereof. From thefe premifes in Doddenham 
"tTiFpauper and his family, having become chargeable to 
that pirifli, were removed to the parifh of Martleyi the 
new leafe, of the 26th of November 1798, being dill in 
foice, 

Touehet 





1804. 
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Touehei and Peah, in fupport of the order«f SeSion^ 
firft obferved that the old leafe was at an end V'jpr'' the'' 
pauper’s intereft under the ixw leafe commenced j for 
two of the lives were found to be extind prior to 1796; 
and when the new leafe was granted to the pauper in 
1798 the third life under the old leafe had not been 
heard of for 30 years, and confequently by reference to 
the ftatute \gCar*z, r. < 5 ., muft be prefumed to have 
died after the expiration of the firft feveu years, no proof 
being made to the contrary. Then no fettlement could 
be gained under the new leafe, when the pauper lived on 
the eftate in his own right; the purchafe having been 
made by the pauper himfelf fqr a confideration under 
30/. in vittc. And though it may be faid that this was 
a voluntary grant of the dean and chapter, and not a pur¬ 
chafe for a pecuniary confideration} yet, according to 
Re»c V. Warhurten (4), the conGderation need not be in 
money paid at the time in order to bring the purchafe 
within the {lat. 9 Geo, i. c, 7./ 5.; for there a grant of a 
copyhold with is, Gne, is, heriot, and u, rent, was holden 
to be a purchafe within the llatute, which could not con¬ 
fer a fettlement. And here is a Gne of two guineas, and 
4 1/. rent. £Lord Elknhorough C. J. There would he 
no difficulty in deciding that this was a purchafe under 
30/. within the ftatute. But admitting that $ and pre¬ 
fuming the third life under the GrG leafe to be extin£l; 
ilill, how can this order removing the pauper from 
his own ejiate be fupported? 7 his^ is aii obJeAion, 
diftin^ from the queflion of the fettlement.]’' in 
anfwer they obferved thaf this objedion had not been 
made below. That here the pauper wsis aGiually charge- 


(«) X r«i« Ji'p Sfi. 


able 
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'Me before/he order of removal, which differed it from 
^hS^hugHrafes. Where perfons were heretofore removed 
as iiietyto become chargeable^ there could be no prefumption 
of confent on their part. But where a man applies to a 
parifii for relief, as here, he mud be taken to confent to 
all tilings neceffary to afford him that relief in the due 
courfe of law, and confequently to confent to a removal 
under an order of juftices to the place of his laft legal 
fettlement, where he is properly maintainable. Then if 
he confent, there is qo diffeifin of his freehold, which is 
the ground on which the illegality of a compulfive re« 
moval from a man’s own edate is put by F^erJ* in Rex 
V. Aphrop Reading (a ); which^ however, was not a cafe 
of freehold, but of copyhold. But there the perfon re¬ 
moved was not chargeable: and though F^er J. thought 
^ that that would make no difference, yet Lord Mansfield 
and Denifon J. feem to have been of a different opinion, 
particularly the former, who faid that the wife could not 
be removed from her hulband’s property upon being 
only likely to become chargeable.” Then Clypiun v* 
Ravifiock {b)t it was decided that magidrates could not 
make an order for the relief of a pauper on the parifli to 
which he belonged unlefs he were within the parifli at 
the time, and as one who is poffeffed of property within 
a parifli where he refides is not entitled to relief there, as 
cafual poor, but his property mud fird be applied to his 
fupport} it follows that unlefs he were liable to be re¬ 
moved, he might not be able to obuin prefent relief for 
of a purchafer of fuch property. 


• 

1804. ' 

TbrKiva ' 
egouip 

The lah^Uceau 
«f 

Mastsst. 


Jervis and Pdller^ contra, were flopped by the Court. 


h^.\ 


{a) Bum. S. C. 412. 


(i) E. XI 49. • 

TiOrd 
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' Lord Elleijborough C. J. If the infer^ce of con/ 
fent to the removal, derived from the mere a^of ac^X* 
itig to the parifli for relief, be pulhed fo far, it n^y as 
well be argued that the pauper confented alfo to a gob- 
veyance of his property, if that be a ftep towards en¬ 
titling himfelf to relief. I cannot think that what fell 
from Mr. Juilice in the cafe of Ajthep Roodmg, 
when he faid that the party's right to remain on his free¬ 
hold was founded on Magna Charts, is to be treated 
lightly. He was fpeaking from analogy to the cafe of 
freehold; the premifes there'.being copyhold. But be 
was not liable to draw comparifons raflily; and the reafon 
of the thing applied equally to both.. Here the party, 
whilft he refided on his own eftate, was not liable to be 
removed. 


Grose J. was of the fame opinion* 

t . 

Lawrence J. The power of the juftices to remove 
any perfon ijyfiaunded on the (lat. 13 fs* 14 Car, s. e, la. 
which extend to any perfon who Hull come to fettle 
in any tenement under the yearly value of 10/.;’* and 
thefe words having never been deemed to relate to per<) 
fons living on their own eilates, whether acquired by 
purchafe or otherwife, or at whatever value; it followed 
that every perfon refiding irremoveably for 40 days in the 
parilh where lus own property was gained a fettlement: 
that encouraged perfons to make fmall purchafes fpr the 
purpofe of fettling themfelves in particular parilhes 
it was to remedy that inconvenience that the flat, of 
f)Cec, I. was pafled, which provides ahat ** no perfon 
fliall be deemed to acquire any fettlment in any parifli by 
virtue of any purchafe of any eftate or intemft in fuch 

«** parifli^ 
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parifli, vfieteoi the confidention, &c. doth not amoant 
any longer or further time than fuch per- 
** inhabit in (o) fuch efatOf and (hall then be liable 

“ to be removed,” See. 


1804. 

TheKiK« 

The Jttbabibwtti 
of 

Mart&cv. . 

i 



Le Blanc J. The pauper was not precluded from 
obtaining relief, becaufe having a fettlement in another 
parifh he might always obtain relief by going there. 

Both Orders quaibed. 

(tf) Vide Danchurch v. Stttth KiIot)»thf Bwr* S. C. 5;3.t eod jLtie v. 
ihugbttn L* Spring, 1 EeijO, 947. 


Dean a^ain/2 Peel. 


mjnefday, 

j/ipril tjth. 


^HIS was an a£%ion on the cafe for debauching and An >dh)n«D<ihe 

getting with child the plaintiflF’s daughter. The de- 

-claration dated that the defendant, wrongfully intending 

to injure the plaintiff, debauched and carnally knew daughter and 
. fervant, per 4uoi 

E* Dw, then being the daughter and fervant of the plaintiff, lervitiam amifit, 

whereby fhe became pregnant, &c. and difeafed, dec. by byni^nMthu; 

means whereof the faid E, D. was rendered unable to per- thL'tSi'on^'r 

form the necejffary affairs and bujmtfs of her faid father and i'nVno'her*^- 

mafer, during all which time he was deprived of her fer- 

wee* and was obliged' to expend fo much in nurfing and bouf«keeper, ud 

, . ,, f. . 1 I • .-»» f T “® inteatioB 

taking care of her. The caute was tried beiore Lhambre}. at ih: time of 
at the lafl affizes at Laneafert when the fads appeared to llTuni tf 
be lhat the daughter, who was 19 years of age when fhe !hough*’'£i'jfter 
was reduced, was then living^in the houfc of one Taylor, J 5 ^eie*whiie#u£ 
who had before jnarried her Gftcr, a few doors from her 

qvtence orthe 

father's lioujR; in Manehefer* Taylor kept a publlc-houfe} duQion, Ad 

wik maiouiaal 

and his wi/b having then lately died, the plaintiff's daugh- by ber fathw. 

• ter 
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I Dram 
Pitt, 


ter a£I;ed as his houfekeeQisr, and had the care of-the 
bar; but no contra^^ was made with her bromer>in-lau ^ 
for wages, either by herfelf or the ptainti(F her laiber^ nor 
did Ihe in fa£): receive any; and ihe jnight have left him 
when flie pleafed t but while her filler lay dead in the 
houfe Baylor told her that ihe might take what money (he 
* wanted. Finding herfelf with child (lie returned to her fa* 
ther’s houfe, and afterwards lay in there at his expence t and * 
after her removal thither (he applied to Taylor for wages, 
who rcfufed to pay any. The daughter, by whom the 
above fads were proved, added, upon her examination, 
that if this misfortune had not befallen her (he had deter* 
mined not to return to her father’s houfe. On this evi¬ 
dence the learned Judge nonfuited the plaintiff, on the 
ground that there was no fervice proved to the father at 
the time of the fedu£kion and getting with child: and 
that the daughter being under age at the time (which 
was prefied upon him as diflinguifhing this from former 
cafes) made no difference, particularly as (he had no ani* 
nius revertendi to her father’s family. 


Topping now moved to fet afide the nonfuit and for a 
new trial, on the diflin^ion before taken. In Pottlethvnute 
V Parkes (a), where the daughter was in another fervice, 
(he was of full age at the time of the fedu£lion j and this^ 
ground of obje£lion to the a^ion was infifted on as 
well as the foreign fervice ; and the matter was com- 
promifed. It is true that in Bennett v. Alcott {b) Bulltr J. 
faid that what influenced the opinion qf the Court in the 
former cafe was that the daughter was in the fervid of 
another perfon; but the point has never been judicially de¬ 
cided againflt the father’s right to maintain the adlioa 

(S) a Term Ref. 


(«) I Burr. iSjSt 


where 
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^here the daughter was under age at the time {a)* And 
^ he referred to the two following cafes* where Wt^n J. 
at nifi p;^us had given it as his opinion that if the daugh¬ 
ter were under age the adion was maintainable for her 
fedu£iion, though^e were not living with the father at 
the time. “ Booth v. Charlton ^zt Lfmcafierva 1789, cor. 
V^ilfon], This was an a£lion by the father againfl: the 
defendant for aflaulting his daughter and debauching and 
. getting her with child, per quod fervitium amifit. On 
' evidence it appeared that the daughter, on her lirft cri¬ 
minal connexion with the defendant, was above 21 years 
of age, but (he was living ftill with her father. The 
child was born two months after (he attained 23. JP'iU 
fin J. faid that, according to his memory, the didinftion 
in thefe cafes was, that if the daughter were under the 
age of 21 the a£tion was maintainable, though (he (hould 
be upon a vifit to or be living with another perfon her re¬ 
lation. But that if (he were of age, the aftion was main¬ 
tainable only in cafe of her living with her father. Verdift 
for the plaintiff for 15/.” «« Johnjon v. M^Adam, before 
the fame Judge, at the fame aflizes. This was a (imilar 
aflion to the foregoing. The daughter, from the time 
of her mother’s death, about a year and a half before the 
feduflion, lived with her father, and had the care and 
fuperintendance of his family; and while (he was fo living 


1804. 

Dbak 

Vttt. 


(d) In the cafe of Saterth-waite v. Dutrfiy E. 3. S. R. upon a 

motion in unfk of judgment, where the Court held clut^n aftion on the cafe 
would not U* ur.lrf> it were hid with a per quod fertiiium amiAt, it wa* 
affumedthri the davU^bter wai of full age. And lord Mansfdd C.J. in 
delivering the opinion of the Court (after time taltm lolock into the cafes) 
faid that it appears very extiaardinliy that an) sAion (h.-uld lie to a per¬ 
fon on account of i^ntinence letween two others, both of wbotn may be 
of full age- fjjKt doe-, nol ap;ejr hete that the daugh cr was not of age.’* 

with 
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with him flic received an invitation from yin»^M*Adanit 
the defendant’s brother’s wifci and in confequence went 
on a vifit to her, to keep her company in the aWbijcf of 
her bulband for three or four months, after which (he re¬ 
turned to her father's. Her father abfent when (he 
left home, and (he went to Mrs. M*Adam*& without his 
knowledge or confent, but (he had the confent of her 
aunt, who lived in the family, and took the fuperintend- 
ance of it in her abfence. At the time of her leaving her 
father’s, about the beginning of Jutyt (he was under 2r, 
but attained that age the ad of Septmier following, and at 
the latter end of September was feduced by the defendant. 
Upon her return home (he continued under her father’s 
prote£tion and maintenance, and was delivered at his 
houfe and at his expence, and the child was afterwards 
maintained by him. Inter alia, it was obje£led that the 
aftion was not maintainable, the daughter being of full 
age and fui juris when the fedu£bion happened, and not 
refident with her father. But Wilfon J. faid that where 
the daughter was under age he believed the aflion was 
maintainable, though (he were not part of his family when 
flic was feduced. But where flic was of age and no part 
of the father’s family, he thought the aftion not main- 
tainable. That in PoJlUthwaite v. Parkes the daughter 
was of age, and in the fervice of another family. That 
this was a middle cafe, and therefore he would rcfcrvc 
the point. Aftf.rwards, in fumming up the evidence to 
the jury, he told them that the confent of the father to 
the vilit made by his daughter muft be ififerred from the 
circumflanccs j and that (h^ might (till be conndered as 
part of his family. Verdia for 500/. And no new trial 
was moved for, ^ 


Lord 
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Lord Ellenborough C. J. In thofe cafes the implied 
telationfhip of mailer and fervant continued. But here 
there was no animus revertendi: the daughter declared 
bn her examination that Ihe had no intention of returning 
to her father’s houfe before this misfortune; and flic was 
a£lually in the fcrvicc of another perfon. I think tlicrc- 

fore that the opinion of the learned Judge who tried the 
caufe was corre£l. 

Per Curiam, Rule refufed (a), 

(<) ViJe y-intt V. Brtwn, Pfth’i N. P. Caf j. and i Ef^. N. p Caf, 
ily., where, in an aAioii for an affault on ihe plaintiff’s fon and Tervant, 
ala) ay and living wiib hit fathrr^ per quod fervitium’inilit, the 
plaintiiF’s cuunfcl proceeding to prove that he wav empiryed about his /a* 
thcr’s bufinefs, Lord Ktr.ym C. J. fa^d that fu^h cvid 'nce was unneerHiry • 

If he liv-d i.i I,is father's family and under his prole£li>in, ir was fuificient 
fo maintain the afli-m. Vidt what was faid by the fame hamed and noble 
Judge in fvrrt v. Peakes N. P. Of, 55.,and vide Barham v. Dennii, 

Cra. Elix. 770, 


1804. 
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Bell againji Potts. 

^2 'HIS was an a£lion on a policy of infurance in the 
Court of Common Pleas, where there was a rerdi£l 
for the plaintiff; and a bill of exceptions was tendered 
at the trial and allowed; upon which, the record being 
brought into this court, judgment was reverfed. Where¬ 
upon the Mailer having taxed colls*fi»r the defendant, ns 
if he had obtained a verdicl originally, a* motion was 
made for the Miller to review his taxation, on the 
ground that the judgment not being for the defendant, 
but merely that the judgment far the phintilf be reverfed, 
and the plaintiff capiat per breve, no cofts could be 
allowed to thea^efendant within any of the ftatutes grant¬ 
ing cofls. And ' 

Vot. V.- E CiHs, 


ThurfJay^ 
aifnl i6lb 

Where, in cafe, 
the plaintiff re- 
c vere) avrrdidl 
at the trial and 
ha juitgmen: in 
C. B., A’d upon 
a bil. of cacep> 
tions rc’urned 
ini > thiN ourt 
iu-'!>mrnt was 
r7ve'led, and ihn 
pl iiitiff ook 
nothing by hi» 
wii’, t e defend¬ 
ant cannot havt 
colts. 
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Giblfs, who was to have (hewn caofet admitted that he 
could not fiipport the defendant's right to cods within 
any of (he cafes putting a condrud^ion on the fevcrat a£l8 
of parliament giving cods to' a defendant > although in 
the event it appeared that the defendant ought tor hav# 
had a verd!£l at the trial, in which cafe he would have 
been entitled to his cods, and the plaintiff would have 
had his cods if he had fucccedcd. 


JFigiey in fupport of this rule. 
Per Curiam^ 


Rule abfolttte* 
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Roe, on the Demife of the Right Hon. Thomas 
C oNOLLY, againji Vernon and Vyse. 

^HIS was an aAton of ejeQment, on a demife laid 
the v^QiAugufi 1802, for the recovery of certain 
cufltomary tenements in the manor of Wikefield^ in the 
County of York^ which was tried before Rodke J. at the 
laft York alfizes; when a vcrdidl was given for the plain¬ 
tiff, fubjedl to the opinion of the Court on the follow* 
ing cafe: 

The cuftomary tenements within the manor of W‘ah-^ 
field in the county of York are of two forts, compounded 

cumflance will operate by wajr of reftriAion and modincation of fuch grant. Therefore where one 
having cuftomary tenements, comfoundtd and uuttmp^undeJf furrenderet to the ufe of his will ** alt 
*< and Jingu!artkthnd$,ttnemcnttf tec. wluii/oevirin the mantrf -which he held of tbt lord by copy of 
** eourt-ruUf in whofe tenure or occupation foever the fame were, bung of the yearly rent to *he 
*' lord in the whole of 4/. los. i\d. and rmpoundtdfor held that the words, “ and compounded 
**/er," reftrained the operation or the furreuder to that defciiption of copyholds then beloneingto 
the furrenderOT. And that the words '* ^ein^ of the yearly nnl, &c. of 4/. lor. ^ ’ ,'i ’* which were 
not referable to any aftual amount of the rents either compounded or uncompeundod, though 
much nearer to the whole than to the tompounded only, could not qualify or impii'ii that reftric* 
tion. Where a teftator had freeboldt cuftomary^ and copyhold eftates; and after iotrodudory words, , 
as to all his worldly eftaicy devifed two rent-charges out of all hit real eilate, and alfo two copy 
boldt in Middlefcx for lives; and fubjeft thereto devifed all his freehold manors, lands, tee in 
Torkjbiee and other counties, and the reverfion of tl.e two copyholds t'> his fon for li.e, with 
fttCceSive remainders in tail mate to his fitft and other fvns, with like remainders to other 
branches in the male line: and in default of fuch ifliie he devifed all his /aid (freehold) ma. 
non, land,” &c. to his eldeft daughter in tail male in ftrifl fetUement, with like remainders to 
his fecond and third daughters: and by the rcliduary claufe devifed all other his manars, 1 inds, 
&c. either freehold or copyhold (except thofe in the enutities of Torh^ tec. which he had before 
difpofed of), fubjcCl to the faid rent-charges, in failure ef tjj'ue male of hit [on and bimfelf, to hia 
three daughters, as tenants in common, in fee : held that ceruin cuftsmary eftates, which the de* ' 
vifor hao, with freehold property in Yorkfmre, did not, on failure of the male line, pafs t.i the 
eldeft daughter under the defeription of all his fetih-M manorr, lands, &c. in that and other • 
counties. For, fupp -ling that the freehold of fuch cujiomaty eftates be in the tenant, and not ia 
the lord, they octng holdcn notur the will f tie lord as pure copyholds, but aec..rdirg to t 9 e cuj% 
tom of lb: manor, and^thc tenants being entitled to the timber and mines, and the eftates 
demifrd and dcmifeable in fee iiroplc or otherwifc', yet as they were holden by copy of court- 
coil, and paifed by furrender and aamiccance, and were generally reputed and called t-fykolds, and 
the teftator having dilVmguiftied in other paru of his will between topyhnd and f-.ehold, he 
muft be prcfuined to have ufed the wad freehold in its ufual and popular figniftcation, as not in¬ 
cluding thrfe eftates conlidered by hitnfelf as eopybolds\ and therefore fuch ciibomar/ 

eftates patTed to file three daughteta under the rcliduary cUufe. And it feeint that as By fuch 
refiduary claufc the daughters would not take till failuie of iftue male of the fon and the devifor { 
he, the foil, the heir at law, took an etUte-tail by ifliplicaUon in the cuflomary eftates not bf. 
Ibte deviteJ. 
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Where there is • 
grant of a partlm 
cular thing cnch 
fulHciently af- 
cercaiodE by fome 
circumftance be¬ 
longing rn ir, ths 
aft'ii ion of an 
aiiegati m mif- 
taken or falfe 
reiprding it wilt 
not frufirart: -he 
grant: but where 
a gr nt t. in rene~ 
ral terms, there 
the addition of s 
particular cir* 


£a 


and 



CASES w EASTER TERM 




1804. 

Rob d. 
CovuBbv 
mgaiiiji 

Vernon and 
VtfK, 


and mempounded; the cmpounded are liable to a jint etr* 
tain on alienation and defcent, by reafon of a conipofition 
or agreement anciently made with the lord of the manor: 
the uncompounded are thofe for which no fuch agreement has 
been made, and are therefore liable to a fine arbitrary, that 
is, a fine not exceeding two years improved value of the 
premifes. TAomaj^Avl of Strafford^ being feifed in tail male, 
viz. to him and the heirs male of the body of his father 
Sir William /fWwdr/A deceafed, (which cftatc is now ex- 
tin£^), with reverfion to himfelf in fee,«s eklefi fon and heir 
of his father, of certain cuftomary tenements, with the ap¬ 
purtenances, in the xxawox oiWakefieldy?k%vtt:\\compounded 
as uncompoundedy holden of the lord by copy of courUroll, by 
rents and fervices, according to the cuftom of the manor} 
and alfo feifed of a moiety of certain other cuftomary te¬ 
nements in the manor, holden in like manner of the lord, 
viz. of certain cuftomary tenements compounded^ in fee^ 
and of certain cuilomary tenements ttneompounded, in tad 
general, (which eftate tail is itill fubfiiling), with rever¬ 
fion to himfelf in fee j and alfo feifed in fee of certain 


ArrtwJtr. 


Other ctfiomary tenements which he himfilf had lately pur- 
chafed i on the loth of April 173a, according to the cuf- 
tom of the manor, made the* following furrender out of 
court of his cuftomary tenements, with Uie appurtenances, 
to the ufe of his will; All and fingular the meifuages, 
« dwelling-hovfes, cottages, clofes, lands, tenements, and 
« hereditaments whatfoever, with their and every of their 
« appurtenances, fituate, lying, and txMng in Wakefield, 
'Stanley, Alverthorpe, Thornes, and Sandal Magna, or elfe- 
« where within the faid manor of Wakefield, which he 
** the faid earl now holds of the lord of Ji'f: faid manor of 
^ Wakefield by copy of court-roll, in whofetenures or oc* 
« cupations foever the fame now are or be, being of the 

‘‘ yearly 
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** yearly rent to the lord in the whole of 4/. 10/. 8 iJ. 1804. 
and compoundedfor” Which furrender was not brought ' 

• Rob d* 

into court till the year 174I1 after the death of the f^ul Conolly 
earl, when the fame was prefented according to the cuf- VtCwolfaai 
tom of the manor. The faid rent of 4/. 10/. 8{d. ex- 
ceeded the amount of the rents payable to the lord for the 
compounded cuftomary tenements of the faid Thomas Earl 
of Straffordi Sir William Wentiuorth^ the father of Thomas 
Earl of 5 . having, on his ad million in 1672 to the pre- 
mifes of which the earl was feifed as aforefaid, (except 
thofe lately purchafed by him,) paid a line for his 
pounded tenements only of 3/. 15/., being three 

times the amount of 1/. the lord’s rent for the fame, 
and a fine of 80/. for his uncompounded lands. The whole 
of the rents paid to the lord by William Earl of Straf¬ 
ford hereinafter mentioned and his fucceflurs for all the 
faid cudomary tenements, both compounded and uncom¬ 
pounded, amounted to 4/. 14/. 6d., of which fum is. 9^. 

W'as for the rents of the lands purchafed by Thomas Earl 
of Strafford. Thomas Earl of Strafford^ on the 2 2d of June 
1732 by his will of that date, duly executed, &c. ** As to Will, 
the worldly edate with which it had pleafed God to blefs 
him,” in the firft place devifed to his wife “ out of all 
his real edate in the counties of Tork^ Nottingham^ and 
Lincolttf an annuity of 2000/. in lieu of her dower or 
thirds at common law, which (lie might otherwife claim 
out of any part of his real edatc, which he had been or 
Ihould or migh|^be feifed of at any time during their in¬ 
termarriage.” And after giving her for life all that hit 
copyhold meflTuage and gardeif in Tnvukenham in the county 
of Middlefex^Jlhm in his own poflelhon, and which he 
had furrenuered to the ufe of his will; and after devifltig 
out of all his real and perfunal edate whatfoever to Iris 
' £ 3 mother 
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1804. mother an annuity of 200/. for her life, and the little 

. . houfe at Twichnham aforefaid in which (he then lived, the 

CoKnt lV being copyhold^ and furrendered to the ufe> of his 

VsRv'c’f and jointure, dower, and thirds at com* 

mon law, and all other demands out of the real and per- 
fonal eftate of her late hufband his deceafed father. Sir 
JT*. Wentworth i the will proceeds thus: “ And as to all 
** my freehold manors, meiTuages, lands, tenements, and 
« hereditaments, in the counties of Tork^ Nottingham, Lin* 
coin, Northampton, Suffolk, Kent, Surry, and Middlefex, 
or elfewhere in Great Britain, fubje£i as to the faid 
** premifes in the faid counties of Tork, Nottingham, and 
“ Lincoln, to the faid two feveral rent-charges of 2000/. 
** per annum and 200/. per annum, fo hereby refpeflively 
** devifed to my faid wife and mother as aforefaid, in 
manner as before and after mentioned, and likewife 
** fubjed to all legacies, &c., my perfonal eltate being 
** firll to be applied for that purpofe, I do give and devife 
** all my faid freehold premifes, from my deceafe, and aifo 
I devife my two copyhold melTuages in Twickenham afore* 
<* faid, from and after the refpe£live deceafes of my faid 
«• mother and wife rcfpe£lively, unto my only fon William 
Lord Wentworth for life, without impeachment of 
« wafte, as to fuch part of the premifes as are freehold, 
« other than voluntary wade by pulling down Wentworth 
** Cqftle^* &c.: with fucceflive remainders in tail male 
to the firft and other fons of his faid fon William Lord 
Wentworth, and afterwards to the fecond and all other 
the fons of the teftator; and then as follows, <* And in 
default of fuch iiTue mal^ of my body, the faid two 
« feveral annuities of 2000/. per annum\|md 200/. per 
« annum, indead of ifluing out of my faid manors and 
*< lands in the faid counties of Tork, Lincoln, and Nottingm 

’ “ ham^ 
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** iam, fliall, in cafe of my brother Wentworth and 
^ the heirs male of his body, be charged upon all the reft 
** of my freehold manors, lands, and hereditaments what- 
«< foever, and with the like powers of dihrrfs refpeclirely 
** as aforefaid, and alfo to be charged upon my intereft in 
** the grant froni the Crown of feme of the peft fines. 
•* Provided that in cafe my faid other freehold premifes 
** and poll fines will not be of fulficient yearly value to 
** anfwer the faid feveral annuities of 2000/. per annum 
** and 200/. per annum, that then fuch deficiency (hall 
** be made good out of my faid efiate in the faid counties 
** of Fori, Nottingham^ and Lincolnt fo devifed to my 
** brother. And in c^fe of failure of ilTuc male of me 
*' and my faid fon as afortfaid, then I give and devife 
** all fuch of my faid manors, lands, tenements, and he* 
** redicameius, fuuate in the feveral counties of Tork^Lin- 
“ fo/;i, and Nottingham, (being pirccl of the premifes fo 
** devifed to my faid fon as aforefaid) unto my brother Pr- 
ter Wentworth, for life, without impeachment of wafte 
“ other than voluntary,” 8 cc .; with remainder under the 
like reftriclions to William Wentworth, cldeft fon of his 
faid brother Peter Wentworth for life; then fuccc-lTively 
to the fird and other fons of his faid nephew WiUlam in 
tail male ; then to his nephew (lesrge IPentworth^ fecond 
fon of his faid brother Peter Wentworth for life; then 
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fucccflively to the firft :'.nd other fons of^his fai l nepliew 
Geo. Wtntworth in tail male; then to the third and all 
other the fons his faid brother PtUr Wentworth in tail 
male fuccefltvely. And then he devifes as follows; 
“ And in default of fuch ijfue I give ami bequeath all that 
my capital ,(€'at called Wentworth CajUe, and all my faid 
“ manors, mejfuages, lands, tenements, and hereditaments \n 
the fsid county of Torh unto my eldell daughter L,...y 

£ 4 *.* Ann 
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** Ann Wentvoorth for life, fo as (he and her hufband (if 
** (he take any) take upon themfelves, within the time 
** after mentioned, the furname of Wentvforth; with rc^ 
mainder to (truftecs)to prcfcrvc contingent remainders} 
** and from and after the deceafe of the faid Lady Ann 
** Wentworth, or upon her hufband, if (he take any, or 
•* her failure of taking upon them the furname of Went* 
** worth, I give and devife the faid capital feat, manors, 
« lands, and hereditaments in the faid county of Tork 
« unto the firft and other fons of my faid eldeil daughter 
** Lady Ann Wentworth in tail male, fuccedively, taking 
upon them the furname of Wentworth i' with remainder 
under the like reftri£lions to his fecond daughter Lady 
Lucy Wintworth for her life, and to her hrft and other 
fons fuccefllvely in tail male; with remainder under the 
like reftridtions to his third and youngeft daughter Lady 
Harriott Wentworth, and her firft and other fons fuccef- 
lively in tail male. And in default of fuch iiTue male of 
all his faid three daughters, he devifed the fame premifes 
in the faid county of ITop'l to his own right heirs for ever. 
And the teftator declared the faid devifes to his daughters 
and their ilTue male to be upon this exprefs condition, that 
his daughters, their hufbands, and ilTue male, ihould, 
within three months after coming into poiTelTion of the 
capital mclTuage, manors, lands, and premifes in the 
county of Tori}, take upon themfelves the furname of 
Wentworth, and refide for three months in every year at 
Wentworth Cajlle, and keep the fame in good repair j and 
in default thereof by any, the premifes (hopld go to the 
next in remainder on the lilce conditions. And as to 
all my faid manors, lands, and hereditaifhspts in the faid 
•‘^counties of Lincoln and Nottingham, from and after my 
« death without iffue male, and the death of m^ faid bro- 

7 «ther 
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<• thcr Peter Wentworth without iffue male I give and dc* 1804. 
vife the fume premifes unto my three daughters Lady 
Ann, Lady Luc^f and Lady Harriottf and their heirs, 

« equ ally to be divided between them, {hare and (hare 
alike, as tenants in common and not as joint tenants. 

And as to all other ray manors, mefluages, lands, tene- Rtfidua^clau^ 
ments, and hereditaments whatfuever and wherefoever, 
eiihcr freehold or copyholdy (except thofe in the faid 
** counties of Tork, Lincoln^ and Notiinghamf which 1 
have already fo diCpofed of by will), fuhje^ to the faid 
<* feveral rent-charges of 2000/. and 2oo/. per annum, and 
** the legacies, &c. I give and bequeath the fame, in fai- 
lure of iffue male o{ the body of my faid fon William 
“ Lord Wentworth, and of my own body, to my faid 
« three daughters Lady Ann, Lady Lucy, and Lady Har^ 

** riott, and their heirs, equally to be divided betwixt them 
as tenants in common, and not as joint tenants.** The 
will alfo contained powers to the te{lator*s fon Willian^ 

Lord Wentworth, and to the teftator’s brother Peter WenU 
worth and his fons, when in pofTeffion, refpe£lively to 
leafe for 21 years, and to jointure a w'ife out of the pre- 
mifes devifed to him, except Wentworth Cafle; and for 
his brother Peter W., when in poffedion, to charge 
4000/. on the premifes devifed to him for his daughter 
Ann, The teflator, Thomas Earl of Strafford, died in No¬ 
vember 1739, leaving his fon William oi Strafford, 
and his faid three daughters, and alfo his nephews Wil¬ 
liam and George, the only iffue of his brother Peter Went¬ 
worth, then deceafed, of whom George is (ince dead with¬ 
out iffue, William Earl of Strafford entered upon the faid 
cudomary y.emifes, and died without iffue in March 
1791. Lady Ann, the eldeft daughter of Thomas Earl of 
Strafford, married the Right Hoa. Wm, Conolly. She fur- 

vived 
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vived her husband and died in February 1794f leaving the 
leSbr of the plaintiff, her only fon. The defendant 
Vyfe is the grandfon of Lady Lucy^ the fecond 
daughter, alfo deceafed, by her daughter Anne^ who mar¬ 
ried General Vyft^ and is fince deceafed; and the defend¬ 
ant Henry Vernon is the fon of Lady Harriott^ the third 
daughter of Thomas Earl of Strafford, alfo deceafed. Fre» 
derich Thomas, the fon of the faid William Wentuoorth, in 
March 1791, upon the deceafe of William Earl of Straf¬ 
ford, became Earl of Strafford, and entered upon the faid 
cuftomary premifes, and died without iffue in Auguft 
1799, leaving Augujla Ann Kaye, his filter and heir at 
law, but never was admitted tenant to the faid premifes, 
or any of them. He alfo, in 1791, fuffered a recovery of 
Wentworth Caflle and the other premifes of freehold tenure 
in the county of Torh, devifed to him by Thomas Earl of 
Strafford. On the iith of February 1802 the lefTor of 
the plaintiff was admitted at the court baron tenant to the 
faid cuftomary premifes under a writ of mandamus; the 
copy of the admittance ftatiiig that he as heir male of the 
body of Lady Anne prayed to be admitted tenant, under 
the faid will, to all the copyhold meffuages, lands, &c. 
within the manor, of which Thomas Earl of Strafford 
fetfed} ftating alfo fome of them to be of the nature of 
copyhold uncompounded for, and the relidue to be of the 
nature of copyhpld compoundedfor, and that the fame were 
granted by the lord of the faid manor to the faid Thomas 
Conolly, to hold to him and the heirs male etf his body, ac¬ 
cording to the limitations of the faid will, to be holden of 
the lord of the faid manor by the rents, fines, fuits, and 
fervices, according to the cuftom thereof, Ol^ the 20th of 
February 1802 thelefibr of the plaintiff, according to the 
cuftoip of the faid manoi) fuffered a recovery of^the com¬ 
pounded 
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pounded part of the faid cuftomary premifes to which he 1804. 
had been fo admitted, Wentworth Codle^ of which 9 ^ho^ • 

mas Earl of Strafford was feifed in fee at the making of Conoclv 
his will and at his deaths is of freehold tenure, and Vva?o^«iil 
is fituate near ten miles from fonic part of the manor of 
tVahefeldi and from that to 14 miles from other parts. 

There is alfo an old manlion-houfe at Wakefield of freehold 
tenure, belonging to the Strafford family, and alfo a clofe 
of land adjoining thereto of three acres, alfo of freehold 
tenure, of which Thomas Earl of Strafford was fo feifed. 

Thedand adjoining to the manfion'houfe is claimed by 
the Duke of Leeds, as uneompounded. The manor of 
Wakefield was of ancien^t demefne of the Crown of Eng¬ 
land, and the faid cufltomary premifes, as well as the other 
cuftomary tenements within the manor, from time imme¬ 
morial have been and are demifed and demifeoble by copy of 
court-roll, by the lord or his ileward, to any perfon willing 
to take the fame in fee fimple or otherwife, according to 
the cuftom of the manor; being always called and reputed 

to be copyholds but none of the grants or admittances ftate 

« 

that the tenant is to hold at the will of the lord* In the Infcrmetun tmp. 

reign of James L, about the year itJoy, an Information 

was exhibited by the Attorney-General of the duchy of 

Laticajler on behalf of his Majedy againlb a great many 

of the tenants of his Maje(ly*s manor of Wakefield, (982 

in all,) whereby they were mentioned to jje copyholders of 

the faid manor; and that the greated part of the lands 

within the faid^anor were copyhold lands, parcel of the 

faid manor, demifed and demifeoble by copy of court-roll to 

any perfon or perfons willing to take the fame in fee 

limple or fee trll, or for term of life or lives, at the will 

of the lord, according to the cuftom of the manor, at ai^d 

for fines uncertain at the will of the lord or his fteward, 

to 
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to be paid to the lord upon every grant or admittance 
thereof: but dating that the tenants pretended that by 
the cuftom the fines were not arbitrary, but certain, viz^ 
« For every admittance by furrender or defcent to any 
** eftate of inheritance in pofbrflion, according to the cuf« 
«tom of the faid manor, one year’s rent and an half, acr 
** cording to the rent paid to his Majeily, &c.; and half 
as much for every admittance to any eftate for life, 
lives, or years in pofTellion or reverflon, or to any 
** eftate of inheritance in reveifipn, depending upon 
fome particular edates which the Attorney*General 
denied; and fhewed further, that there were parcels 
of the wades of the manor, not demifed or demife* 
able by copy of court roll until of late, fome part of 
which had been fo demifed, into which the defendants 
had unlawfully intruded, and had procured grants thereof 
by copy of court roil without right or title; and made 
like pretence and claim for the certainty of the fines for 
grants and admittances of the faid wade as for the afore- 
faid ancient copyhold tenements; wherein the Attonieyii 
General prayed the advice of the Court, &c. To which 
information the tenants anfwered; confefTing that a great 
part of the lands within the manor were copyhold parcel of 
the manor demifed and demifeable by copy of court roll of the 
faid manor, according to the cujlem of the faid manors in fee 
fimple, fee tail, or otherwife. And alleged that fome of 
them held in fee (imple, and others in fee tail, with re¬ 
mainders over, by copy of court roll, ji^sording to the 
cudom of the faid manor; and infided that the admit¬ 
tance fines for the faid copyhold lands were not arbitrary 
but certain, and had been ufually afTcfTed'^s the informa¬ 
tion charged that they had pretended them to be. And 
after admitting that divers parcels of the wade had beeq 

granted 
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granted by copy of court roll, and that divers of'the de¬ 
fendants held parcels thereof,, fo improved and granted 
by copy as aforefaid, &c. they prayed that the faid parcels 
of wade might by the Court be declared to be and there¬ 
after to continue lawfully demifed and demifeable by copy 
of court roll, according to the cuftom of the faid manor, 
upon fuch rents, &c. as theretofore were, or for fuch 
other reafonable fines as (hould be thought meet to the 
Court: and they prayed the Court to decree the fines of 
the ancient copyholds to be certain, according to their peti¬ 
tion to his Majefty as well for the confirmation of the 
certainty of their fines-as of the faid grants of the wade. 
Whereupon after petition to and compofition made with 
his Majedy for the fum of £. paid by the faid 

copyholders, it was by the duchy court on the 27th 
vemher, 7 Jac. I. decreed, that all the tenements, whether 
theretofore parcel of the faid wade or no, which were 
then held and compounded for by the defendants, fliould 
for ever thereafter remain good and perfef^ copyhold tene¬ 
ments, demifed and demifeable in fee fimple, fee tail, for 
life, lives, years, or otherwife, by copy of court roll^ accord¬ 
ing to the cujlom of the faid manor ^ any defe£l, &c. to the 
contrary notwithdandirig. And that all and fingular the 
faid tenements, and every part thereof, {hould be demifed 
and demifeable, and (hould be edeemed, taken, and ad¬ 
judged to have been, and for ever thereafter to be de¬ 
mifed and demifeable by copy of court roll* according to the 
eujiom of the fgid manor of Wakefield, at and for fuch 
cudoms and fervices as theretofore, and at fuch rents as 
were then paid as well for nhe parcels of wade as for 
other the copyhold tenements of the manor holden by the 
defendants. And further that, in future, fines certain 
and. therein fpecified (hould be paid on admittances *of 

every 
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1804. every copyholder- to eftates of inheritance in the faid eopf^ 

\ '* bold tenements. Which decree was afterwards confirmedy 

Rot i. 

CoMoLLv and the tenements therein mentioned were ena£ied to be 
Vxuttott and good and perfed^ copyhold lands and tenements) according 

Vvsi 

* to the true intent and meaning of the faid decree) by an 
Stat, Tjas. 1, adl of parliament pafled in the 7th Jac, i.j and whereby 
it is alfo enadied that all perfons (bould hold the fame to 
them) their heirs and afCgns for ever, by copy of court roll 
or othernulfey according to the cufiom of the faid manory accord^ 
ing to the purport and effehl of the faid decree, for fuch fines, 
rents, &c., and with fuch privileges, &c. as in the faid 
decree limited and appointed; faring to all perfons (other 
than the King and his fuccefibrs) all fuch ellates, rights 
and titles as they had in the premifes, as if that adt had 
not been made. This decree was recorded on the court 
rolls of the manor of Wakefeld on the 29th of July, 
9th Jac* I. The coal mines and the minerals under the 
cuftomary tenements of the faid manor, and the timber 
growing thereon, do not belong to the lord but to the 
cuftomary tenants of the cuftomary tenements for the 
time being ; who when feifed of their cuftomary tenc* 
xnents for any eftate of inheritance are entitled to get the 
coals and minerals under the fame, and the timber there¬ 
on. The leftbr of the plaintiff has received one>third of 
the rents and profits of the cuftomary premifes in difpute 
for one year fince JVovrm^r 1801, and never took the 
name of Wenttvorths and the defendants are in poffeflion 
of the two other third parts of the fai^yc. premifes. It 
was agreed, that this cafe ihould be turned into a fpecial 
verdi^ at the requeft of srither party or of the court. 
The queftions for the opinion of the Court were, Whe¬ 
ther the leffor of the plaintiff weK entitled to the whole 
of the faid cuftomary tenements, with the appurtenances 

firft 
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firft abovementioned compounded and uncompounded, or to 
the compounded only, and to all of the faid moiety of fuch 
of the cuftomary tenements fecondly above mentioned as 
were compounded^ and to the whole of the faid cuftomary 
tenements, wifli the appurtenances, which the faid Thomas 
Earl of Strafford purchafed as aforefaid compounded and 
uncompounded, or to the compounded only, or any and which 
of them ? If the leftbr of the plaintiff were entitled, then 
the verdiff was to (land: if he were not, then the verdiff 
was to be entered for the defendant. 

Holroyd, for the leflbr of the plaintiff, made two qneC- 
tions i I ft, as to the effect of the furrender of Thomas 
Earl of Strafford, of tlic loth oi April 1732, to the ufc of 
his will, whether it extended to furrender his uncom¬ 
pounded, as well as his compounded cuftomary tenements ! 

2d, As to the effe£l of his will, whether the cuftomary 
tenements included in the furrender pafted by his will to 
his eldeft daughter Lady Anne and her firft and other fons 
in tail (under which defeription the hffor oi the plaintiff 
claims) under the devife of all his freehold manors, A'c. 
confidering fuch cuftomary tenements as cujlomary free^ 
holds s or if not under that defeription, whether they did 
not pafs to her and her firft and other fons % implication 
from the whole will taken together ? or whether fuch 
cuftomary tenements, being copyhold, paffed by die re- 
fiduary devife to the teftator’s three daughters, the Ladies 
Anne, Lucy, and Harriett, (under the two laft of whom 
the defendants claim) ? ift. The furrender to the ufe of cnfinnim tf 
the will of Thomas’EAxX oi Sirafford is of all the tenements, y**"**^"’* 
&c. holden of the lord of the manor of Wakefield by copy 
of court roll, ** being of the yearly rent to the lord in the 
** whole of 4I. 108. 8 Id. and compounded for,** which latter 

5 


03 

1804. 

Roi d. 
CoKOLlV 

Vekhoii and 
Vvfa. 



^ CAS^S iN EASfEk TEiljil 

1804. 18 a falfe allegation ; for the rent of the old compounded te» 

nenlents, which were holdcn by his father, amounted 
CaNOLLT only to i/. 5^*» tiic fWt of the whole, compounded 
VBitMo>f«ad and uncon^unded together, amounted but to 4 /. 14 Xi 6 
^**** of which tSk gd. was for the rents of jic lands pur- 
chafed by the furrenderor himfelf, which were com^ 
pounded* The amount therefore of the rents mentioned 
in the furreiider does not agree with any defctiptioii of 
property of this kind which he poiftfled, but it comes 
much nearer to the amount of the whole of the rents both 
compounded and uncampounded than to the compounded atones 
and therefore the latter words « and compoundtdfor** are 
clearly inferted by miftake: it is a falfe allegation, inap¬ 
plicable to the ftatc of the furrendcror*s property, and not 
intended as a defeription of the kind of property meant to 
be furrendered. Then the prior defeription of the tene¬ 
ments meant to be furrendered^ viz. « all and fingular the 
mefliiages, &c. which the faid earl now holds of the lord 
of the faid manor of Wakefield by copy of court-roll, in 
whofe tenures or occupations foever the fame now are,” 
is plain and ample enough to include the uncompounded 
as well as the compounded tenements: and as the amount 
of the rents mentioned agrees very nearly with the whole 
as deferibed in the ifurrender, and the trifling miilake in 
the computation would not of itfelf vitiate or narrow the 
funender as for the whole, fuppofing the words and 
compoundedfoid* were not added; thefe words may be re- 
je£led as a falfe allegation concerning that which was b^- 
fore deferibed generally with fulEcient certainty; and 
then the furrender will inclivie the uncompounded as well 
. as compounded lands* In Blague v. Gold (a) a dcvtfe 
of a houfe called the Corner Houfc” was hoiden a fuf- 


{i] Gro. Car, 447 and 473. 
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licient defcription to pafs the boufe fo^haiiled, though It 
^as farther ftated to be in the tenure of A, and 3 ,^ when 
in fa£t it was in the tenure of A. only^ $ the adjoining 
houfe being in the tenure of B. So a feoffment by deed 
of a man’s meffuage late of C. in D, will operate, 
though he had in fa£k lately purchafed it of T. C. WindU 
ham V. Windham {a). And again, in the cafe of The 
Vicars Choral of Litchfield v. Ayres (^), a grant of certain 
tithes, &c. and all other tithes appertaining to a certain 
re£tory was holden not to be vitiated by a falfe allegation 
that they were all lately in the tenure fM. P., when only 
part of them were. Secondly, the cuftomary tenements 
included in the furrender paffed to Lady Anne under the 
defeription of all the teftator’s ** find manors, meffuages, 
** lands, &c. in the county of Tork** &c. Suppofing the 
word /aid to refer to the defeription before ufed of ** alt 
** his freehold manors,” &c. That will depend on the 
nature of thefe cuffomary eftates, which were ancient 
demefne, and molt ufually cufiomary freeholds* The 
mines and timber belong to the tenants and not to 
the lord; which (hews that in the earlieff times they 
were eftates of inheritance, and not merely eftates of a 
freehold nature only. The holdings are not at the will 
of the Lord, which is the diftin£tive mark of copyhold or 
bafe tenure, but according to the cufiom of the manor. The 
language then of the lord or his fteward calling them 
copyholds cannot make them fo. Lord Coke^ (^Copyh.f. 32.) 
fpeaking of ;^mmon copyholders, fays, ** Neither was 
their eftate hereditary in the beginning, as appeareth 
by Brittons for if they died, their eftate was prefently 
determined, as in cafe of a tenant at wilt at common law. 
And in fome points to this prefent hour, the law regard- 
eth them no more than a mere tenant at will \ for !he 
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i9o4* JfiiMd at the common law nflitb mt ia thm^ but in thcif 
■■ Arrfr, mb/s it h in e^Mdt tffrnnk-ttnure^ nohich an 

CenatiT i^bo/ in aneiint demtfne (a),” &c. ** Thefe kinds of copf- 

^n%SSnA holders have the franh^Unun in thm, and it it not in 
^**** , dieir lords, as in cafe of copyholders in bafe tenuK.*' 
So in Co. Lit, 4 p. a. and 59. i. it is faid that cujiom a 
freehold and inheritance may pafs by furrtndtt^ without 
lirery: and ntio6. to the former paflage in Mr. Hair» 
grttpui% edition gircs fome inftances, as that of Lydford 
CaJHe in Devon (^)} and adds, that in confequence of this 
kind of cuftpm the eftates fubje£t to it have been called 
eu/iomary freeholds. And where an eftate is granted by copy 
to hold according to the cultoin of the manor, omitting 
the words ad volnntaUm dominie it (hall be intended to be a 
freehold. Hughs v. Harrys (c) : and thofe words are the 
didinguiihing mark of copyhold: Hill v. Bolton [d). And 
if they are omitted, the land mud be taken to be free^ 
hold. Regers v. Bradley {e). So by Holt ** Where 

a cudom is that all lands holden of that manor diall pafs 
by furrender and admittance, yet the lands may be free* 
holdf &c. And in Gale v. Noble {g)^ it was direclly ad¬ 
judged that thefe cudomary edates holden according to the 
ettjlom of the manor, and not at the will of the lord, were net 
copyholds, but cuftomary freeholds ; though it appeared there 
that the tenants had condantly taken their eftates to be 
copyhold. The fame didiodion is taken in Hvjfey^, 
Grill* {h), and Crowther v. Oldfield (/); which laft it ap^ 
pears from the report in Lutwiche was a cafe ariiitig oial 
of this very manor of Wakefields but there the eftate 

(«) This paflage !■ quoted by the Court in (iviog judgment ia Murrtit e. 
DMf 3 B*f, & Bull. 382. 

(S' 5 Ct. 84. h, (e) Cr*. Cer. 219. (</) « Lutw. 1171. 

X*\ t Fhotr. 143. (/) Aoe^m. 11 Mod. 53. (f) Carth. 32. 

(S) jirntt. 301. (i) Seth. 364. a Li. Jtojr. 1125. and i Laiw. 113. 

^ ,t which 
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which was decUrecI to be holden by copy of court roIl| 
according to the cuitom of the manorj was intended after 
verdi£l to be alfo holden at the will of the lord to entitle 
the party to his common claimed by the cuftomary tenants 
witb:n the manor. Then there is,nothing inconftftent 
with thefe being cuftomary freeholds in the information 
and decree in the time of James ift, or the ftatute 
founded thereon. The objefia of the information were 
two; ift, to get rid of the certainty of the fines; aJ, to 
fet afide certain intrufions on the wafte. The informa¬ 
tion alleges that the tenements were copyholds at the will 
of the iordt according to the cuftom of the manor. But 
though the anfwer by the tenants confefles the lauds 
to be copyhold, ** aecordihg to the cujlom of the manor” yet 
from what is ftated it appears that they were cufiemary 
freeholds and the prayer of the defendants is, that the 
lands might be declared to be demifed and 
by copy of court roll, according to the cuftom nt l i 
manor, upon fuch rents and for fuch fines, &r. 
mentioned to be paid, &c.and the decree, vi hu h eon 
firms them to be copyholds, declares th^m at the fame time 
to remain “ demifed and demifcablc in fefmple, &c. or 
** otherwife by copy of court roll, acesrJing to the cufom 
** of the manor, at the old rentsomitting at the will of 
the lord :** which (hews that they were not copyholds in 
the legal fenfe, but cuftomary freeholds. The decree 
then did not alter the old tenure, but left it ss it was be¬ 
fore. ,Thc obje£k of the ftatute was merely to carry the 
decree into effe£l: and it contains, befides, a faying of the 
rights of all perfons, other than the King and his fuccefiTors. 
The terms of admittance dating the lands to be holden 
of the lord by copy of court roll, generally, cannot vary the 
nature of the eftatc; for thofe are merely the words of the 
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lord and his Reward; nor can the reputation of their being 
etfyholdst and being fo called, alter the legal tenure. The 
queRion then is, whether, if the tenements be cuRomary 
freeholds, they pa fled to Lady Anne and her defeendants 
undet the words of the will. A devife or leafe of all a 
perfon*s lands will pafs eujiothary copyhold aS well as free¬ 
hold lands; as in AcheHey vi Vernon {a). But in Hajle» 
wood V. Pope {b)t where there was a devife of all a man’s 
lands in tfuR to pay debts, &c. and the devifor had free¬ 
hold and copyhold ; held the former only would pafs, un- 
lefs he had furrendered his copyhold to the ufe of his will, 
which (liewed an intention to pifs both. And Tendril v. 
Smith {c) is alfo cxprcfs to that purpofe. In the fame 
manner where there is a general devife of freehold lands, 
all freeholds will p-ifs, whether cujiomary or at common law. 
Befides which, in tliis cafe the introdu£lory words (hew 
that the devifor meant to pafs the whole of his property; 
for he fays, “ as to the worldly eRate,” &c.; which Lord 
Kenyon^ in Doe v. Bttchier (<(), faid was fuflicient to (hew 
an intent to difpofc of all the devifor’s property, if there 
were fubfequent words in the will to carry that intent into 
execution; as in Ibhetfon v, Beckwith[e)'. and the word 
ejlote is of itfcif fuiricient to pafs an eRatc of inheritance, 
without words of limitation ; and fuch introdu£lory' 
words were alfo relied on in Smith v. Cffn {g), and Gulli¬ 
ver V. Poyntz [h]. The words, ** all my freehold manors^ 
<* meJitageSf lands f flee, are not to be narrowed, but to 
have their full effedl from the introdu£lofy.words. * Here 

(d) 9 Mud 68. 10 M»d, 518. ^29. and Cornynm Rtf. 381. 

(A) 3 P. tPms, 3»a. 

|c) tyl!k. Vide »\Ca GocJv/yts v. GtedwyHf 1 P^tf. as6. 

{d) 6 Ttrm Rip. 6iz. (e) CaJ. ttmp. 'Talk. ti^j. 

* (/) V. Alltnt 8 Term Rtf, 50ti {g) % lit Blue. 444. 

( k ) 3 14J. 
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too the will was made within two or three months after 
the date of the furrender; which alfo affords aprcfumption 
that the devifor contemplated to pafs by his will the lands 
included in the furrender. Further} the devifor firffdevifes 
the annuity to his wife and mother ** cut of all his real 
** ejlate whatfoever and then he devifes “ all his freehold 
** manorS) See. in the counties of York^ Nottinghamt Sroiy 
fubjefl as to thefnidpremifes (which muft mean all the 
** lands cuflomary or otherwife) in the faid counties of 
** Torh” See. to the annuities before devifed to his wife and 
mother} to his fon, See. Then in cafe of failure of iffue 
male of his fon, he devifes *< all his faid manors, lands, 
** See. in the counties of Torkd* See. to his brother. See. 
Then in default of the male line, in the claufe inquehion he 
devifes Wentworth caftle, and all his faid manors^ mejfuages^ 
lands, tenements, ^c. in the faid county of York unto his 
daughter Lady Anne, &c. This (hews that he meant to 
pafs all his ejlate that he had before fubjefted to the rent- 
charges to his wife and n)other. And again, in cafe the 
devifor’s other freehold premifes and poll fines were not 
fuflicient to pay the annuities while his brother Peter 
and his heirs male were in poffefllon of the ellates in 
Torkjbire, the deficiency is to be made good out of his faid 
ejlates in the counties of York, See. before devifed to his 
brother : which (hews that he confidered he had before 
devifed the whole of his eff ate in Yorkjlsire to his brother 
by the fame defeription as he afterwards devifed it to 
Lady Anne^ Then nothing can be argued againft the gene* 
ral intention to pafs the cuflomary eflates under the ge* 
neral term of freehold lands, Rc. from the particular men¬ 
tion of copyholds in parts of the will; for as he hail before 
devifed the copyholds in Twickenham to his wife and mo¬ 
ther refpe£tively, he neceffarily mentions thofe copyholils 
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by name in the leading limitation to his fon (which pre* 
cedes the dcTife in queftion)} becaufe his fon and the fub- 
fequent de?ifees in remainder would only take the rever- 
fanary interefi in them after the life eftates of the wife 
and mother were fpent: and that accounts for the devife 
of ** all his faid freehold premifes, and alfo his tnuo cofifaold 
jnefluages in Twickenham after the refpeSive dectafes of his 
mother and wife to his fon, &c. It appears therefore that 
he ufed the term freehold (** all his freehold manors, 
lands,*’ &c.) in its mod general fenfe, as including cufarn^ 
ary as well as common law freeholds t which cuftomary free* 
holds were diilinguilhed in Crowther r. Gldfald (d) from 
copyholds properly fo called. And in Greenhill v. Green- 
hill (h), where one had articled for the purchale of lands, 
part of which were cufomary lands, which were paid for, 
and the conveyances were to be executed at Michaelmas^ 
and in June preceding he devifed the refidue of his per- 
fonal edate to be laid out in land, and the land fo to be pur- 
chafed, together with his freehold edate, to be fettled on 
the plaintiflP, &c. i held that the land thus contradfed for, 
including the cufamary lands, palled by the will, it was 
faid indeed there that freehold was only named in contra- 
didindiion to perfonal edate. But here it is not men¬ 
tioned in contradidindlion to cufamary lands, though it 
may to lopyhdd holden at the will of the lord^ of which 
the devifor was alfo poiTelTed. [^Lawrence J. He liad no 
copyhold of that defeription in the counties of Torkt Not* 
tinghamt or Lincoln t and therefore be could not have 
mentioned freehold in that part of his will in contradidinc- 
tion to copyhold holden at the will of the lord.] Then as 
to the refiduary claufe, if thefe cudomary lands are not 
before devifed, they cannot pafs but by implication, until 


(«) Salk. 364. 


(^) S Vt *1. 679. 


failure 
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fiiilut’e of iiTue male of himfelf and kis fon: but it it a 
fettled rule that if there be words ini a will fufficient to 
pafe ao tftate, it (hall not be left to pafa by implication. 
A§ to the powers of leafing and jeinturingi they are at 
neccflary in the cafe of cuftomary as of common law 
freeholds. 


1804. 

Rok S. 
CoNOLLT 

Vl>NOM MM 

Vvaa. 


Walton^ contra, (after premiing that in confequence of 
Mr. ConoUy*& death recently, he fliould wave the queftion 
as to the forfeiture by his not having taken the name of 
IVentworthf') made two queftions; t ft, on the ede& of the 
furrender, Whether it comprized the uncompaunded 
lands ? adly, on the general conftruftion of the will, in 
refpcft of the dcvife oi'all the devifor’s freehold manors, 

&c. and on the refiduary dcvife to the three daughters. 

1 ft, At the lime of the furrender Lord Strafford was feifed Conftrufi’em */ 
of three defcriptions of copyholds; f. copyholds rtw- 
pounded atid uncompounded (in other words, with fines 
certain and fines arbitrary), of which he was feifed in tail 
misle as heir of his father; 2. of moiety copyholds com» 
pounded and uncompounded; over the compounded he 
had a difpofing power; of the uncompounded there was 
a general entail ftill fubfifting, of thefe, therefore, he was 
feifed in tail general; 3. of copyholds, Ibmc compounded^ 
fonie uncompoundsdt which had been purchafed by him- 
felf; of which the lord’s'rent was not above is, 

He had, therefore, very little difpofing power over the co¬ 
pyholds, without incurring the expence (two years* value) 
of barring the entail, and tha^too by means of making 
a leafe for fix years (r 0 > whi^i creates a forfeiture. Tht 

(«) Whrrc therj is no pirticuiir ruftom wiihin a niMor for baniog an 
eniailt it is faid tha: iti: fuircnder itCeif to the ufe of the will may bar k, 

If'ditr V. Thrahurfb, a ytm. 705 , and MKrr, Jimil. 279. 
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unempounded lands conilitttted much the greater part, 
of which he had not the immediate difpofing power, but 
only a didant reverGon t there is therefore nothing im¬ 
probable in fuppofing that he meant to pafs by the fur- 
render thofe only which it cypreiTes, namely, the eom^ 
p9unded lands. Surrenders are to be condrued as dri£tly 
as deeds, and that is a bad condruftion which leaves out 
an integral part of a fentence, the plain and obvious fenfe^ 
of which is to control the former words of it. It is a 
general rule in condru^ting any deed or indrument that 
where there is fuillcient certainty before by way of de* 
feription of the thing granted, as by giving to a clofe a par¬ 
ticular name, &c.; there a fubfe^uent midake, as in the 
tenant's name, the number of acres, or the rent, (hall not 
hurt the grant. But where the premifes are fird deferibed 
generally^ and afterwards a particular defeription is added, 
that diall redrain the general words. Bro. jibr. Grants^ 
pi. <^ 2 . Fit%h. Abr. Releafe^ pL ii. In Doddington's cz{c{a) 
it is f<iid where one grants omnia ilia meifuagia in tenure 
J. B.t feituat. in &c., and in truth the lands lie in 
/>., the grantee (hall not have any lands out of the town 
to which the generality of the grant doth refer: ** for ilia 
makes fuch a necelTary reference, as well to the town as 
to the tenure of J. B., that if one or the other fail the 
general grant is void : for ilia is not fatisded till the feii- 
tence be ended, and it governs all the fentence till the full 
{lop.** So where one devifed to his fon H. all his lands, 
&c. freehold and copyhold In C. or elfewhere in the county 
of M. (** which copy laiMs I have furrendered to the ufe 
of my will) to him and his h*eirs }’* |^ord Chancellor held 
that the words in a parenthefis could not be reje^ed as 
fujperiluous *, that they were to be taken as redri£live of 

(tf) z Ref. 33. 

the 



IN TUB Fo&TT'BOUIITH YsiR OF GEORGE in. 


73 


tbe yi:lL, 


th^ former words; and therefore that apart of tbe copy- 1804. 
hold houfe in C. which he had purchafed after the fur- 
render to the ufc of his will did not pafs. And this ruled Comullv 
a fimilar cafe of v. Mount (a), where the Matter of Vi«No^aad 
the Rolls ttates the refult of the cafes referred to to be, Vvaa. 
that if a viz. be repugnant to what has gone before, it (hall 
be reje£ted • but if it can be reconciled and made refriElive^ 
it flail he fo. As to the principal cafe cited contr^ of 
Swft V. EyreSf it is alfo reported in Cro. Car. 548., and 
there the reafon afligned why the latt claufe v/as not re- 
ttri£iive is, becaufe what went before was not in one en¬ 
tire fentence, but dittinft and disjoined from the other : 
and then the word all (“ all which were,” &c.) fo dif- 
joined could not be a rettriflion but an explanation. 

Next, As to the conilrudion of the will; it is con- Cauftrutncm^ 
tended that the cuttomary ettates furrendered are cufotn. 
ary freehold^ and that they paflTed under the lievife of ** all 
** his freehold manors, lands,” &c. For all his faii ma¬ 
nors, &c. in the devife to Lady Anne mutt have reference 
to the manors, &c. before deferibed, wliich are defignated 
as freehold manors^ &c. But it is clear that they are in ge¬ 
neral conddered not as freeholds ^ but as copyholds. They are 
a fpecies of villenage tenure, holden by copy of court rolls 
the name of copyhold being comparatively modern ( 3 ); 
tranfmifable by furrender and admittance *, forfeitable if 
leafed for above a year, or in default of fuit and fervice. 

All thefe circumttanres (hew them to be of bafe tenure, 
or at bett no more than a fuperior kind of copyholds. 

The tenants were more privileged when holding of the 
king in ancient demefne, thin when holding of inferior 
barons. 2 Blac. Com. 99, 100. gives (hortly the refult of 
the treatife on copyhohis, and (hews what the learned au- 


3 ty. juH, 191. {b) Vide J’iw. Na. Srev, Writ 4e RtSt Clau/i, >5. 

thor 
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tUor confidered thefe cuftomaty tenants to be, namely, only 
highly privileged villeins, whofe Unun was abfolutely espy 
holdi though they had an intertft equivalent to a frtehold. 
But if the tenants were freeholders they muft have a right 
to vote for knights of the (hire; but in the ele^ion of 
175$ for the county of Ox/ird, where a cuftomary tenant 
in ancient demefoe had voted for Lord Wennun^ the 
Houfe of Commons fet afide his vote. In the year follow¬ 
ing a bill was brought into the Houfe to fettle the quef- 
tion, which did not pafs. In 1758 Blaehfion**% tradi, in- 
titled ** Confiderations on Copyholders,** was hrft pub- 
lifhed, and foon after the (latute 31 G», 2. r. 14. was 
pafled, which is tantamount to a declaratory law, repro¬ 
bating the pretended right of fuch cuftomary tenants to 
vote as freeholders, and denying the exercife of it in fu¬ 
ture under a penalty. If this were a freehold tenure it 
muft have been aboliihed and reduced to free and com¬ 
mon focage by the ftat. 12 Car, 2. e, 24. not being within 
either of the excepted cafes. Land claimed as ancient 
demefne is always pleaded to be parcel of the manor t and 
fo it was pleaded to be in Crowther v. Oldfield {a) in 
this very manor: and there the judgment having been 
'arcefted in C,B, for want of laying the copyhold in re- 
fpe£t of which the common was claimed to be holdcn ad 
volmtatem doming that judgment was reverfed in B, R,s 
the defed being cured by verdift; for, as was faid, free¬ 
hold could not be parcel of the manor, as this was laid to be, 
though it migh be holden of the manor: and that was re¬ 
lied on in Barrel v. Dodd (^). Some Judges indeed, in the 
cafes referred to, have conlTdered thefe cuftomary eftates 
as freeioldt, generally: but that is a miftake. Tenants in 
ancient demefne are of three forts \ i. Charter tenanu, 

(«) 1 1*5. Stlk, 364. t Li, Ray. laas* 

(*) 3«i. 

who 


1804. 

Rob d. 
Cohollt 

_;_il 



71 


m THB FoBTT-fouRTH Teae OF GEORGE 11 ^ 


who are feifed ai of freehold: 2. TinanU hj ^ of court- 
roll, or eufiomary tenants: 3. Bond tenants. To the for¬ 
mer defcription only can the term freehold be in any fenfe 
applied. Ftix. Na, Br, Writ de ReBo Claufo^ 23. and the 
notes. And in Dee d. Reay v. Huntington («r) thefe cuftom- 
ary tenants were lately confidered as a clafs of copyholders. 
£Lord Eltenborougb C. J. Some of thofe tdhants, though 
obliged to perform miUtary fervicC in attending on the 
border of Scotland for an uncertain time, and therefore fo 
far favouring of military tenure byefcuage unccrtaii^ 
were yet, upon a queftion referred to the Judges, and 
amongd; others to Hutton J. in the time of James I., con« 
hdered to be copyholders.] Befides, thefe eftares are found 
to have been always called and reputed copyholds by the 
tenants: and, as fuch» it is reafonable to prefume that the 
teftator confidered them in common with the other te> 
nants ; and that he ufed the word freeMd in its common 
and popular acceptation. And they are named copyhold 
in the admittance of the ieflbr of the plaintilF himfelf, and 
in the mandamus which he fued to admit him. They 
are alfo fo called in the proceedings in the time of 
James I. And the tenants there admit that tliey are 
copyholdy though not that they are holden at the •mil of the 
lord, as fuggefted fo the information filed by the Attorney- 
General : and fuch they are lUted to be by the decree, 
confirmed by the a£i of parliament; the faving in which 
relates only to ftrangers to the decree, and not to thofe 
who were privies to it, as the tenants were, and there¬ 
fore bound by it. And the. decree includes all the tene¬ 
ments tfnd not merely thofe Aken out of the wafle. Then 
as to the general conftru£lion of the w'ill, introduf^ory 
words can only ferve to explain the iutention to pafs aU 
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the devifoi’s property, where therA are fubfeqnent wotds 
large enough to carry the whole property : but here the 
words of devife limit the defeription to freehold property. 
No intention can be gathered from thence to pafs the 
cufomary eftates, which are of the nature of copyhold. If 
he had meant to pafs them he would have probably faid 
fo in terms, efpecially as he mentioned certain copyholds at 
Tivichcnbam by name; or at lead he would not have ex<* 
eluded fuch an intention by the addition of the term free~ 
hold to the other general terms of defeription. But fur> 
ther, the old cuflomary edates would have defeended to 
Lady Anne as tenant in tail under the old entail, and there* 
fore it was nugatory to give her an edate for life. Again, 
the leafing power is inapplicable to cufiomory edates, which 
could not be leafed for above a year without creating a 
forfeiture; and there would be great difficulty in apply¬ 
ing to them the charging and jointuring power: it could 
only be done by furrendering them to trudecs. Then the 
reliduary claufe is comprehenfive enough to convey all the 
property not before difpofed of. He thereby gives to hi|r 
three daughters, in default of iffiie male of himfelf and 
his fon, “ all other his manors, meffiiages, lands, &c. 
whatfoever and wherefoever, either freehold or copyholdy 
(except thofc in the faid counties of Tork^ Lincoln, and 
Nottingham, which 1 have already fo difpofed off 8 cc.) There 
he ufes the word freehold as coniradidinguiffied from 
copyhold, and ufes both where he meant both. And the 
exception refers to the efiates which he had before given 
in thofe counties, and does not neceflaiily imply that he 
had before given all his freehold and copyhold lands, &c. 
in thofe counties, for in fome of them he had no copy- 
holds : and in the greater part of the copyholds he had 
only a remote reverlion to difpofe of. No new edate was 
2 meant 



iM THE Fortt-foueth Ysar OF GEORGE 111. 

meant to be paiTed by the exception. It is true that ac¬ 
cording to Walter v. Drew {a) an eldejl fin may take an 
eftate tail by implication, upon a devife over in cafe he 
happen to die without ijueg but that was in favour of the 
heir; and here all the daughters conftituted but one heir at 
law of Lord S., failing ifltie of his fon} and therefore the 
Court would not difinherit them but by exprefs words or 
necelTary implication. But if the fon took thele copy- 
holds in tail they would go over, in default of his iflue, to 
all the daughters alike: or if they took by way of execu> 
kory devife, it would avail the defendants equally. 

Holroyd, in reply, obferved as to the (late of the pro¬ 
perty, that whether Lord Strajford had a fee (as he fup- 
pofed him to have in part) or only an eftate tail, his having 
furrendered to the ufe of his will (hew'ed an intention 
to difpofe of what he had. Thefe cuftomary eftates were 
diftinguiflied, as copyholds of frank tenurey from copyholds 
holden at the will of the lord, in the cafe of Burrell v. 
Dodd ijf) \ and it was faid that in the former the freehold 
vefted in the tenant and not in the lord. In fome manors 
the form of the admittance to tenant right eftates is diffe¬ 
rent, as in The Duke of Somerfet v. France and Others (<•), 
where it was to hold ad voluntatem domini fecundum con- 
fuetudincm manerii \ and there, upon the death of the 
admitting lord, the eftate was altogether out of the tenant, 
though he had a right to be readmitted, paying his fine. 
In fitch manors, therefore, where the eftate paifes by the 
mere admittance of the lord, without the grant of the 
tenant, the freehold may remain in the lord: but not 
where it pefTes by the grant cf the tenant, and the ad- 

(fl) C^mynt' Hep 374. ( 4 ) full, 378. 

(r) Futijc, 41. and i Stra. 654. 
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miffion is a mere recognition on the part of the lord. The 
tenant may have tht freehold though the inheritance be in 
the lord. And this is (hewn by the form of picadingi 
where the tenant ia faid to be feifed of the eftate, which 
muft be an eftate of freehold; but it is alfo faid to be 
parcel of the manor, infomuch as the inheritance is in the 
lord $ though by the cuftom the heir has a right to claim 
admittance: and they are pleadable as eftates defcendible 
from anceftor to heir. Such cudomary eftates. Lord 
Hardioicie fays, in Hujep v. Grills (n), never were of bafe 
tenure; and liOrd Coie, in his Copyholder, ftates them to 
be of frank tenure. And though Mr. Juftice Blachflone 
confiders them otherwife in his treatife, in order to ihew 
that fuch tenants were not entitlsd to vote for knights of 
the (hire} yet that is not fupported by the cafes cited, 
and was not neceflary for the purpofe of his argument j 
for none were entitled to vote at a county elc£iion but the 
freeholders who were bound to attend the county court: 
and thefe tenants in ancient deraefne being privileged 
from fuch attendance would not have a right of voting, 
though their tenure was clearly freehold. 

Cur* adv. mult. 


Lord Ellinborough C* J« now delivered the judg¬ 
ment of the Court. After Rating the ca&—> 

Upon the argument of this cafe two principal points 
were contended for on behalf of the plaintiff*, the fiift 
was, that in the furrender by Thomas Earl of Strafford, 
on the loth cd April lyyi, to the ufe of his will all 
his cuftomary eftates, as well thofe which were uncom- 
pounded as thofe which were compounded, were compre¬ 
hended. The fecond point was, that by the devife of 


(a) AmhUiay 


« aU 
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all his frtehld manorsi mefluagesi landS) tenements, 1804. 
and hereditaments in the counties of T§rh^ NoUinghamt ^ ^ 

Lincoln^ Northampton^ Sujfoli, Kent^ and Middle/eXf or Conollt 
clfewhere in Great Britain” the eufomary lands, the fub- v^RM^lfand 
jeft of this ejcdment, paffed. ^ 

As to the firft queftion which has been made upon the 
effed of the furrender; the cafes cited from Cro.Car. 

447., Dyer, 37^., and Sir Wm, Jones, 435., were relied 
on by the plaintidr’s counfel, for the purpofe of ihewing 
that the furrender extended to the uncompounded as well as 
the compounded copyholds. But thcfe cafes appear very 
diftinguilhable from the prefent. The iirfl; of them, 
which is the cafe of Blague v. Gould, was a devife of a cor¬ 
ner houfe in Andover, dcferibed as being in the tenure cf 
Benfon and Hitchcoch, whereas it was in fadl in the tenure 
of one Benfon and one Natt ; the devifor alfo having ano¬ 
ther houfe, thereto near adjoining, in the tenure of Hitch¬ 
cock, And it was holden that the corner houfe, in the 
tenure of Benfon and Nott, pafled; for that was the de- 
vife of a thing fuflicieutly afcertained by the words cor- 
ner houfe and tliere the intent was apparent that the 
corner houfe fliould pafs in whofever tenure it might hap¬ 
pen to be. And the fame cafe is further reported as again 
ai^ued, and finally adjudged, Cro. Car, 473., where it is 
faid that the addition in tenura of Hitchcock, although it be 
not in his tenure, and be a millake, yet it is but furplufage \ 
and, although falfe, (Itall not vitiate the devife; becaufc 
the devife was of a thing certain at firft, and (hail be ex¬ 
pounded according as the intent of the parties is appa- 
lent. The cafe of Wfn^am s.Wyndham, Dyer, 376. was 
the cafeof tfcoffineotof a houfe, lately of Richard Cot- 
Ml in D. I which was falfe, the owner being Thomas 
CiNMi The leoCbr had no other houfe in Z)., and the’ 

5 fcoft- 
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1804. feoffment was holden good. And the renfon, accordidg 
„ . to Ld. Hiirdnviche^ (3 Atk. 9.) was, that otherwife the dc- 

CoNoi.i.r rife would have been void. But in the cafe now before 
VcRNoN and the Court, the furrender will not be void, thouah it fhould 

Vvsfv ” 

be conRrued not to extend to the unconipounded lands. 
And there is another circiimftance by which the prcfcnt 
cafe is diftinguilhablc from thofe, viz. that in them the 
grant was of one particular thing fulTiciently afcertaintd 
by feme circnmftancc belonging to it; in which cafe, ac¬ 
cording to the do£lrine upon this head, which is fully dif- 
cuffed in Lord171, 2. a circumffance miflaken 
tind falfe will not fruftratc the grant of particulars fuficiently 
once afeertained. But here the words fir (I ufed are general 
w'orJs, not deferiptive of farticiUar things : and, according 
to Lord Hardwicke in Gafeoigne v. Barkerf 3 Atk, 9. 
*< where a man does not make a certain definitive de- 
feription, it is very difficult for courts of jullice not 
<* to conflrue fubfequent reflriclive words as explana- 
** tory of the former.’* And this din;in£lion is to be found 
in Dyert 50. where Harwood the Attorney-General 
laid it down, that ** if I releafe all the right which I 
have in White Aere, and name all the land in certain 
which I bought of fuch a man, and in truth 1 bought it 
of another; yet, becaufe the land is certainly named at 
“ firft, the releafe is good, notwithflanding the mifrecital 
afterwards •, but where it is made general, it is other- 
“ wife.” As, for itiflance, if it had been *• all my land 
which I bought of fuch a man,” having bought none of 
him } in that cafe there would have been no bafis of cer¬ 
tainty laid to have'given cfFedl by reference to the other 
words; and they muff, on that account, have been merely 
inoperative and void. The fame dodrine is to be foubd 
in the Year-book, M, 2 A. 4. p. 39. and in Fitz. Ah'* 
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tit. Releaftt 11. The cafe of the Vicars Choral of Litch- 
field V. Eyres^ ill Sir VT, Jwes^ 435. was a grant of all the 
tithes belonging or appertaining to them as appropriators 
of a certain parifh, ** all which were lately in the occu- 
•* pation of otic Margaret Peto^ widow, deceafed.” And 
there it was holden that all tithes belonging to the redory 
pafled, though none, or only a part, had been in the pof- 
fefllon of Margaret Peto. This cafe, according to the re¬ 
port of it in Cro, Car, 546. and 2 Roll. Jlrr, 52. pi. 26., 
was decided on the ground, as Rated in Rollep ** that theft 
« imrds were nwrds of fuggeflion or affirmation^ and not of 
“ reJiriBion or limitation, becaufe the fentence was perfeB he* 
**foref and the words all wkichy See, commence a new 
fentence, and are not a part of the RrR or general fen¬ 
tence ; and, as faid in the report in Croitf the word all 
fo disjoined cannot be a reRridion, but an explanation. 
But here there can be no queRion whatever but that the 
words “ being of the yearly rent of 4/. loj. 8id. and com' 
pounded for^* arc part of the general fentence; and wliere 
there is no disjoining or divifiou in the words or fenfe, but 
the whole is one entire fentence, the one part may well 
reRrain the other. And the cafes, cited by Mr. Walton 
for the defendants, of Gafeone v. Barkery 3 Atk. 9., and 
Wilfon V. Mount, “^Vef jun. 191., fully (hew :hdt w'hatis 
mere allegation may, if confiRent, operate as a reRridion. 
We are therefore, upon thefe authoriti»:s and confidera- 
tions* «f opinion that the words and compounded** operate 
by way of leRridion in the prefent cafe, and confine the 
furrender, in point of effed, to that defcriptlon of copy- 
holds then belonging to the fsirrcndcror; and that the 
words ** yearly value ^4!. los. S -Jd.,” being referable to 
no adual amount of rents in this cafe, cannot qualify or 
impugn this reRridion. • 
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1804. As to tho fecond qurRion ; it appears by the cafe that 
Lord Strafford t at the time of making hU will, was feifed 
CoNotLv of confiderablc freehold eftjtea in the counties of Tork^ 


CoNotLY of confiderablc freehold eftjtea in the counties of Torlt^ 
VtiwoN^ard Nettingkanit Lincoln^ Middle/eXf and elfwhere in Great 


Vest, 


Britahtf and that he W4S alfo feifed of certain cti/lomary 
tenements in the mtuor of Wakejteld, in the county of 
Tork i of fume part of them in tail male, of other part in 
tail general, and in fee of the reverfions, and of other 
cuflomary lands in fee; and befides thefe, that he was 
feifed of feme copyholds in Middlefex^ which were fuch in 
the ftrifieR fenfe of the word. Thefe cuflomary lands in 
Torhjhire are by the furrendcr, which it is infiftcd com¬ 
prehended tliem, deferihed as being holdenoi the lord of the 
manor c/* Wakefield by copy of court-rollt and the Icfibr of 
the plaintiff l.imfelf has obtained a tnandnnus from this 
Court to admit him to the lands for which fins cje£lment 
is brouglit, deftTibing tlicm as copyhold lands nvithin the 
manor of WakcfitKl, wlicrcof Thomas Earl of Strafford 
died feiud. Tt li> .tlfo Rated by the cafe that the manor 
of Ji’aLfeld 'S' JiiC'eiit demefne, and that the cuRnmary 
tenemeius o;* tiie m anor arc deaifd and demifeabU by copy 
of court-roll of ihe find tuanor; tint they have always been 
called and reputed copyholds; but tli.it none of the admit¬ 
tances Rate the tenants to hold at the will oj the lord. It 
appears allb by the cafe, that in th,; reign of James I. cer¬ 
tain proceedings W'crc Inul in the duchy court of Lan- 
caJleTy in which the maitt rs in difpiitc were, whether 
the fines p.>yable to the lord were fines arbitrary or not, 
and whtther the j;rants whieh fome of the tenants had 
obtained id the w.iile v/ew: valid: and that in ail thofe 
proci ediiigG the eRates of the tenants were confidered as 
CGpykdd tenements demlfcd and demifeable by copy of 
dourt*roll according to the cuRom of the manor. In ad* 

dition 
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dition to this it does not appear that Lord Strafford had 
any other lands in Torkjbire holden by copy of court roll. 
Lord Strafford being thus circumdanced with refpeff to 
his property} the quedion before us isi What did he mean 
to pafs by that part of his will in which he fpeaks of his 
freehold landsy tenements} and hereditaments? In the 
courfe of the argument it could not be contended, if Lord 
Strafford had been feifcd of what the counfel for the lelTor 
of the plaintiff allow to be copyhold lands which had 
Iain in Torlfmre^ that the devife would have compre¬ 
hended them under the denomination of freehold. And 
in order to get rid of the efre£l: of that word freehold^ 
which applies to his lands in Torltfhirey as w'ell as to thofe 
in the other enumerated oounties, it has been infided that 
the premifes in quedion are property of that defcripiion 
of freeholds which are called cujlomary freeholds. And 
many cafes and authorities have been cited to fhew that 
cudomary tenants, who do not hold at the will of the 
lord, are not copyholders^ but freeholders. But without 
going into the learning refpedling tenants in ancient de- 
mefne, and other tenants who hold by copy of court-roll 
according to the cudom of the manor, though not at the 
will of the lord, (the whole of which is coile£fed by Mr. 
Judice Blaciflone in hisCunfiderations on Copyholders,) we 
think, upon this occafion, as the cudomary lauds in qutf* 
tion are demifcable by copy of court-roll, have always 
been called and reputed copyhold^ and that fuch of them 
as the tedator himfelf furrendered to the ufe of his will 
were deferibed by him exprefsly as holden by copy of 
court-roll, that he cannot be \inderdood as having in¬ 
tended to pafs them under the defeription of freehold 
lands. In difpoGng of their property tedators ufuaJly 
advert to the known and ordinary circumdances attend- 

G a ine 
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ing ir, and adopt the appellations by which it is generally 
and more fauiiliarly dllUnguiihed \ and cannet he fup- 
pofed to regard or confider tiiofe equivocal or kfs obvious 
qualities of their eflates, about the ciFe£l of which pro¬ 
found lawyers and legal antiquaries might entertain con- 
troveriies («/). The di(lin£lion bet wet 11 cflatcs which may 
be immediately transferred from man to man by deeds 
and inllruments executed merely between the parties 
themfclves, and thofe cftjtes, the titles to wliich are evi¬ 
denced by copies of the rolls of the courts baron of dif¬ 
ferent manorS) is fimili.ir evtn to men tlie Icall acquaint¬ 
ed with the rules of property: but the di(liii£lion, and 
Rill more the cfl'c^fl of the dKiimflion between ten mss by 
copy of court-roll at tie luitl of the lord according to the 
eufiom of the manor, and tenants by copy of court roll fun ply 
according to fuel cujloni, as determining the one to h ive a 
freehold intcrefl, and the other not, is a dilliiklion not at 
all likely to occur to perfons in general when dilpoling of 
their property ; or to be adopted by them if it dl l Cconv, 
If Lord Strafford, having made due fuivemltr!* to liic uie 
of his will, had deviftd all his copyhold ejmtis 'in YoikHiiie, 
there could be no qiieftioti made but that liiolc ciiatci 
which are now contended 10 be Jrcthdd wou.it 
t»Feclu.<Uy pali'eil under the above dt f*-rlption, /. e. as 
copyhold. If rhe language of this will i.-; atiendtd to, it 
W'ill be found that where the tellator niLUiit to pafs or 
charge his eHates without any regard to their quality or 
tenure, he has ufed word:, wiiicli, in their generality, 
W'uuld compreltcnd all, without adding others which 
might, by conllruction, oprrate to narrow or reflrain tJicir 
meaning. In the introdu^ioii to his will he fpeaks of his 
wot Idly ejlate s <t niofl compichenfive term, extending to 

(.») Vi,c Rff. 35/1- 

properfy 
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property <)f every ch-fcription. To his wife lic devifes an 1804. 

annuity our of all his rud eflate^ in livu of her dower or 

^ . Rotd. 

thirds at common law. which flie mii»ht otherwife claim CoNOitr 

^ cy - 

out of any part of his real eftate which he had been or VzXNoM and 
filould or miyht be feifed of during their intermarriage; "Vif*** 

W'ords of meafiired extent and caution peculiarly fitted 
for the purpofe he had in view. To his mother he gives 
an annuity out of all his real and pcrfonal eftate, in lieu 
of her jointure, dowtr, or thirds at common law, and all 
other demands out of the real and perfonal eftate of her 
late hull) ind. After which comes the devife upon which 
the quefiion arifes, in which the tellator no lunger ufes 
cxprellions of a generalhy calculated to carry all his lands 
in the enumerated counties, but only thofe v/hich arc 
freehold; acco!npani'‘d by a devife by name of two copy¬ 
hold tmjfun»es in Twickenham ; marking tliereby a know¬ 
ledge, on ids part, that in order to prfs thofe copyholds 
at leaft the words he had ufed before were infuiTicient. 

The remaining part of the will furnifiies no argument of 
intent to be drawn from the ufe of any particular expref- 
lions until we come to the refiduary claufe, w'hich the 
counfel for the lelfor of the plaintill'contends to have fur- 
niihed an argument in his favour, from the circumilance 
of thefe cuftomary lands being undevifed until after 
failure of the ifluc of his foil Lord Wentworth^ and of his, 

Lord Strajford*&f own body, unlefs they are comprehended 
under the defeription oifreehold lands*, which it isfaid he 
never could have intended from the intn. du£lion to his 
will, where he profetTes an ^intent to difpofe of all his 
v/orldly ertafe. Fut in anfwer to this it has been juftly 
faid fha: tlicrc wiil be no intellacy if the heir at law, ac¬ 
cording to the cafe of JFalter v. Drew, in Camy/u*s Reports, 
took an eftate rail by implication. And it would be car- 

O 3 tying 
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rying the effeft of introduflory M’ords much further thaM 

has been hitherto done, if they Hiould be fo conftrued j for 

though they have been holden to afeertain the extent of 

an eftate in lands unquelltonably devifed, we are not 

aware of any cafe which has decided that fuch introT 

du£tory words will alter the obvious and natural Conftruc- 

tion to be put on words ufed by a teltator, which of 

themfelves admit of no doubt, unlefs indeed the context 

fhould neceflarily and abfolutely require fuch fenfe to be 

put upon them $ which is not the cafe in the prefent in- 

ftance. But this rcGduary claufe furnilhes* from the 

penning of it, an additional argument, that the tellator’a 

intent was confined to what were, according to common 

underftauding,y'm’^o/f/ lands : for after, in certain cvi nts 

fpecified in that claufe, devifing all his faid manors, lands, 

and hereditaments in the counties of Lmoln and Nettings 

bam to his three d 'Ughtf-rs Lacyt and Harrlottf he 

> 

devifes all other his manors, intil'uagcs, lands, teiic-ments, 
and hereditaments whatloever, cither freehold or copyhold^ 
(except tliofe in the counties of fork^ Lincoln^ and Not- 
tinghamf which he had before devifed) to his three daugh¬ 
ters i again marking the dillinftion between freehold and 
topyhold eftates, and (hewing that where he meant to pafs 
eopyhotdi he felt it neceflary fo to deferibe it. Upon 
the whole, therefore, we are of opinion that no fulficieut 
argument arifes, either from the introduAory words, or 
from any other part of the will, which will warrant us in 
annexing to the word freehold^ as it occurs in the devife 
in queftion, any other meaning than that which, in the 
ordinary underfkanding of a common teftator, it would 
naturally and obvioufly bear; and dill lefs fo in the cafe 
of a teftator conufant, as this teftator appears to have 
been, of the proper nature, quality, and denonynation of 

the 



IN THE Forty-fourth Year of GEORGE III. 


the diflFcrent fpecies of pronerty he profeflTes to difpofe of 1804. 
by his will. For thcfe reafons we are of opinion that the ^ 

defendants are entitled to judgment. C.>noiu- 


^ Ror d. 

nent. Conoiut 

Agatnft 

Poftea to the Defendants. V**now and 

Vysi. 


Doe, on the feveral Demifes of Stevens and Pain, 

yt^ni ly'h. 

againji Snellino aiid Others. 

I N eieflment to recover certain premifes in Bramley and One deiifcd 

. * thus ; “ Con- 

Wonerjb in the county of Suvry^ tried before Lord »«crmin^ my 
Ellenharough C. J. at the laft alFizes for that county, a .c T^ivc and 
verdict was taken for the plaintiff, fubje^l to the opinion „ 
of the Court on this cafe. I) 

Sara/j Dabner, late of Wonerjh in the county of Swrry, “ *0^ M.zt.'* 

•' * * (with ptcuniary 

widow, deceafed, being feifed in fee (amongft other bequeft* <0 fcve- 

ral others in the 

things) of the premifes in queilioii, by her will, dated fame form of 
the 27th of July 1785, duly executed and attefted, de- t^jgmanJie- 
vifed as follows: “ Concerning my worldly effate, I give „ my*mcffu^ge* 
** and difpofe thereof as follows, (viz.) I give and be- \\ * 

queath unto of, &c. i; alfo I give 

^ * o «. juea:h to the 

** and bequeath unto his wife Ann Marchy 2 /. .* alfo I ** f^id G. S. and 

“ his wife all 

•* give and bequeath unto Elizabeth Stevens of, &c. 50/. ** my amis, &c. 

** (with other bequefts in the fame form of words.) All si my imliTuages, 

** which faid fums to be refpeftively paid in 12 months «tii my^d^* 
after my deceafe. Alfa, I give and bequeath unto 
George. Elizabeth^ and Sarah, fan and daughters of the “ 

** above-named George Stevens, 10/. each, to be paid unto “ out firjt paU 

** And Jijthargtd 

** them when they (hall refpe( 5 lively arrive at the age of •* ati my Jdit 
** 21 years, (and if either of them die before 21> their « Txp/nccv^itjt 

*‘fu 6 }ect to the 

** pATimeHt ibfrnnt all the aforefaid legaiite And I nominate the faid G. S. to be jeh txtcutir. 
*' wham 1 cbjigt with the paymrnC of my d-b s. legacirs, and funtial raoences," dec. Held 
that G. S ani< his wile tooK a fee in the real citate .'evifed to tiiemi by rnfon cf the words 
•i hth-reaui fiefi px d all my debts dec. which was a perfonal charge on ;hem in refpeQ of 
the rruliy at well as pttfonalty, alt deviled in one cniiie fentence, tiigethtr with liicb cuaige. 

G 4 ** (hare 
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•* fljarc to be paid to the furvivor.) Alfo, I give and bc- 
** queath unto George Snelting of Bramley in the faid 
county, cordwainer, all that my mefluage or tenement, 
malt'houfe, garden, land, and premifes fituate in the pa- 
“ lifh of WitigrovCf in the county of Bucks. Alfo, 1 give 
and bequeath unto the faid George Siielling and Sarah 
his wife all that my raefluage or tenement, /arm, lands, 
and premifes lituate in Bromley aforefaid: alfo, all that 
** my mefluage or tenement, garden, and premifes (ituate 
** in Wonerjfs aforefaid, and now in my own occupation; 

alfo, all and fingular my goods, chattels, rights, credits, 
** ready money, and perjonal eJlateoS. what nature and kind 
** foever as I Ihall die feifed and poiTelTed of, intereltcd 
** ill, or entitled unto, after having thereout jirjl paid and 
** difeharged all my jujl debts and funeral expenses : alfo fub- 
je£t to the payment thereout all the aforefaid legacies. 
And 1 nominate, conflitute, and appoint the faid George 
“ Sueiling to be foie executor of tliis my laft will and te(la> 
“ ment, whom I charge with the payment of all my juji dihts^ 
legacies^ and funeral expenses ** 

The leiTors of the plaintiff are heirs in coparcenary to 
Sarah Dabner the tetlatiix. The defendant George Snel- 
ling is the infant fon and heir at law of George Snelling the 
devifee, who furvived Sarah his wife, and died in poffcf- 
iion of the premifes in quellion in February 1803. The 
other defendants are tenants in poflV^flion of the premifes. 
The qucflion for the opinion of the Court was, whether 
the plaintiff were entitled to recover. 

f 

Bowes for the plaintiff. There being no words of 
umitation or inheritance annexed to the feveral devifes to 
George Snelling^ and to him and his wife, no more than an 
tilate for life or lives paffed by the exprefs words of the 

will. 
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will. But it will be faid that the fubfequent charge on 
George Sneiling to pay the debts and legacies will carry the 
fee. That would be fo, if it were a charge on him in re- 
fpe£I of the realty before devifed to him, according to the 
authorities, in order to enable him, if neceifary, to fell, 
and carry into eflTefl: the purpofes of the will. But a 
charge for the payment of debts mull always be conBrutd 
with reference to the rules of law i'or the payment of 
debts, which the teftator mud be taken to havr* had in 
contemplation, if he have not otherwife exprelTed him- 
felf. Where the charge therefore is in general terms 
upon one who is named executor, and to whom efpecially 
the perfonal eftate is immediately before bequeathed, it 
mud be prefumed that* the payment was intended by the 
tedator to be made out of that fund which the law fird 
appropriates to the payment of debts. It was fo conQ- 
dered by Gro/e J. in Demi d. Moor v. AIellor{a), where a 
bequed of the reddue of lands and goods after payment of 
debts, &;c. was holdcn not to carry a fee. So it was alfo 
ruled in Dichins v. Marjhal {b). Canning v. Canning (c), 
and Merfan v. Blackmore [d)* In the latter the Mader of 
the Rolls laid drefs on the charge not being at ail events 
on the realty, but only conditionally in cafe the perfonalty 
was not fufficient. This is didmguidiable from Doe d. 
Palmer v. Richards (e), which was a devife of the refiduc 
of lands and goods, the tedator’s legacies and funeral ex- 
prnces being thereou r paid* For there, the whole was 
one continued devife, in one unbroken fentence; and it 
could not be taken to refer more to the perfonalty than 
the realty; but the word \hereout necedarily over-rode 
both fpecies of property. But here the realty is fird de- 

(a) 5 Term Rtp. 56^. Cto, Elia, JJO. (f) 

(</) ^ 341. {*) 3 Term Ref. 356. 
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vifed in one complete fentence; and then the perfonaltft 
beginning with the disjoining word af/o, with which the 
teftator had before commenced erery feparate bequeft. 
And then alfo occurs again in'the claufe fubje£ling the 
property to the payment thtreout of the legacies. And 
then George Sneliing is by a fubftantive claufe appointed 
foie executor; in which charaffer only the charge upon him 
of the payment of debts attaches; which mud there¬ 
fore be meant out of the perfonalty. So in Hopewell v. 
Acland (a), where the devife was, “ Item, I devife my 
manor of B. to A. and his heirs. Jtenif I devife all 
my lands, See. to the faid A, Item^ I devife ail my 
goods and chattels, and whatever elfe I have not before 
difpofed of to the faid A.y he paying my debts and legacies;** 
and A. was made ext cutor: Trevor C. J. faid, that Item 
was a ufual word in a will to introduce new diflincl: mat¬ 
ter ; therefore a claufe thus introduced is not infheenced by nor 
to influence a precedent or fibfequent fentence^ unlefs it be of 
itfelf imperfe£l and infenfible without reference; and 
therefore not here, where both claufes are perfe£l and 
fenfible. But by reafun of the concluding fentence dcr 
vifing what was not before difpofed of he held that A. took a 
He.” So in Doe v. Holmes (A), where the devift was of 
** my houfe and furniture to A.y whom 1 make executrix, 
ihe paying all my debts and legacies,** which was deemed 
to carry the fee; Lord Kenyon laid (Irefs on the circum- 
ftance that the perfonalty was feparately given to A, by 
the next claufe in the will, viz. ** I likewife leave to A, 
all the reft of my perfonal eftate.** It is alfo material in 
this cafe that the charge is not upon the fame perfons who 
take the realty: for the charge is upon George Sneliing 
alone in the fame claufe in which he is appointed exe« 

( 0 ) Salk. 239 . (^} 8 ‘term R'p, 1 . 
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Cutor { but the realty was given to Georgf Entiling and his 
wife s and though ii be there given them “ after having 
thereout firjl paid the debts,” &c., yet that refers to the 
ferjonal eftate wliich is given by the fame claufe: and the 
fubfequent diredlion that the debts, &c. fliall be paid 
by George Snellhtg the executor, fliews in what charafter 
the charge was firft impofed, and out of what fund it wa| 
to be fatisficd. 

Bofanquet contra was {topped by tlie Couit, 

Lord Ellenborough C. J. The queftion is, whether 
Qeorge Sneiling and his wife, the devifees, took the fee 
or only an eitate for*life in the lands and premifes in 
Brantley and Wonerjh. The teftatrix, after giving feveral 
pecuniary legacies, fird difpofes of her melTuage, &c. in 
the pariih of Wingrove, which flie devifes to George ZneU 
ling alone. And that may probably be contended to pafs 
only a life edate to him, if any quedion fhould arife upon 
it. Then Hie devifes to George Sneiling and his wife the 
premifes in Brantley, alfo the premifes in Wonerjh : thofe 
two edates; it is to be obferved, are difpofed of in the 
fame continuing and entire fentence; for the wordsi 
*( I give and bequeath** are not repeated, and mud neceiTa- 
rily therefore extend to the fubfequent part of the fentence 
in order to make it intelligible. The fentence then goes 
on, ** alfo all and fingular my goods, chattels, &c. and 
peribnal edate of what nature and kind foever as I fliall 
die feifed and pojfefed oji* See, Here again the continuity 
of the fentence is evinced; for having fird devifed the 
realty and then the perfonalty, the word fel/ed appears to 
have been ufed as applicable to the realty, and pojpjfed at 
applicable to the pcrfomalty. And then the fentence, 

after 
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after difpofing of both fpecies of property, concludes 
thus; •* after having thereout firf paid and difcharged all my 
jufl debts and funeral expences ; alfo fubje^i to the payment 
thereout' (repeating again the word thereout) “ all the 
aforefaid legacies,** The queftion then is, whether the fee 
be not giiren by neceflary implication from tbefe con¬ 
cluding words, which impofe a charge upon the devifees 
of the payment of debts, legacies, and funeral expences, 
which a lefs quantum of ellate might not be fufficient to 
fatisfy. I take the rule to have been laid down by I^rd 
Kenyon, in Dot v. Mellor, and Doe v. Holmes, 'Fhe quef- 
tion has always been, whether the charge is to be paid 
only out of the rents and prolits of the ellate, or whether 

it is to be paid by the devifee at all events. Where debts 
« 

or annuities are to be paid by the devifee at ail events out 
of the ellate in his hands, the devifee mud take a' fee ; 
otherwife the charge might be greater than the ellate 
devifed, and he would be a lofer. For if he only took an 
edate for life, the debts, &c. might be payable before the 
rents became due, and he might not live long enough to 
reimburfe himfelf. But where the charge is only payable 
out of the rents and profits, there the devifee cannot be a 
lofer, as he cahnot be chargeable with more tlian he has 
received. The didinftion therefore turns on this; 
whether the charge be on the perfon of the devifee, or only 
on the property devifed. Now here the edate is devifed 
to the devifees with a diredlion thereout to pay debts and 
funeral expences. That brings the quedion to the gram¬ 
matical condru£lion of the fentence, ** after having 
“ THEREOUT ftrjl paid and difcharged all my jujl debts and 
funeral expences : alfo fubjeEl to the payment TiiEREOU r 
“ all the aforefaid legacies,** The payment thereout is to 
be* made by the devifees i and the word ** thereout** means 

out 
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mt of the property before given to the devifees^ What then 
was the property before given ? All at lead: which was 
befoie included in the fame fentence. And in order to 
make it fenfe we mull read it as one entire fentence, 
beginning at the words, ** alfo, i give and bequeath unto 
** the faid Cieorge Snellingy and Barah his wife,** &c< j for 
the words “ I give and bequeath** occur only once. If 
then the fentence include the real as well as perfonal pro¬ 
perly, and the debts are to be thereout paid by the devifees^ 
it diders this from the cafe of Ihe v. Mellor (a), and that 
chifs of cafes where the land is devifed only after payment 
of debts: for there the thing itfelf is not given to the de- 
vifee till after thofe chargee have been firft fatisfied. But 
W’herc the devifee is toipay the charge out of the land, he 
mud firfl: take the intereft in the land. This brings the 
cife within that of Doe v. Richards (^), the do£l:rine and 
princijde of which is right, thuugli perhaps the words to 
which it was applied will har<ily fullain the application, 
as was cunfidered by many of the Judges on the decifion 
of the cafe of Moor v. Alelkr{c\ in the Houfe of Lords. 
'J'hat was a devife of lands, “ his legacies and funeral ex- 
pences being thereout paid and thofe words W’cre I(Dlden 
to tarry the fee, being confidcreJ the fame as if the dc- 
vifor had faid “ being by him (the devifee) thereout paid.’* 
And if thofe words had been added the application of the 
do£lrine would uuquedionably have been right. The 
iludrine, however, has been long eflablifhed. In Merfon 
V. BladmorCi the Mailer of the Rolls fays that where a 
grofs fum is to be paid out of the lands, to be fure it 
gives a fee to the devifeef of thofe lands.** In Doe v. 
Holmes {d) the devifor gave liis houfe and furniture to one 

(d) 5 Term Rfg. 55ll., and z BiJ- & Putt- 

(4) 3 Term Rtf. 356. (f) xBef & Putt. 25a. (J) Z Term Rtf. I. 
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whum he made executrix, **Jhi paying all his debts and 
legacies**’ Lord Kenyon faid that the devifee was bound 
to pay the debts and legacies at all events, and the charge 
was thrown on her in refpefl of the real ell ate. The 
fcntence here is not framed as in tiepemiell v. Ackland (a). 
There each fcntence beginning “ /few, I devife^* See. was 
complete and dillinfl in itfclf; and the words ** he paying 
my debts and legacies” included under the laft item, ,was 
more disjointed from the preceding items than in this 
cafe, where it is all coupled together with the devife of 
the realty, in one fentence. Then the only remaining 
quettTon is, Whether the fubfequent appointment of 
George Smiling to be foie executor, and charging him with' 
the payment of alt the debts, legacies, and funeral cx- 
pences, can make any diifcrence, the devife of the land 
having been before made to him and his wife with the 
fame charges upon them ? I cannot conAder thefe words 
as importing that he fliould do more than the law would 
have required of him if the words had not been added.* 
And upon the whole, 1 am clear that the debts, &c. were 
perfonal charges upon the devifees in rcfpe£l of the pro¬ 
perty devifed to them, and that they mud take an eilate 
commenfuiatc with the charges, which they cannot be 
cert duly afeertaiued of without taking a fee in the lands. 

Crcse J. The v/ord thereout impofes a duty on the 
devifees ro pay the debts and legacies thrown on them in 
rcfpe£t of the property out of which they were required 
to pay them. 1 dcubt whether by the word alfo the teAa- 
tor did not mean and. The ,fentence would then read 
thus, (after giving the eflate in Buchinghamjhire to Georgt 
Smiling alone); ** Alfo 1 give and bequeath unto the faid 

* (<0 Solk. S5g. 

« G. S. 
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** G. S. and Sarah his wife all that mjr mcfluage, &c. in 
** Bromley; and (vice alfo) all that my mefUiage, &c. in 
** WotierJbiScz. and{y\ct alfo) all and (ingular my goods and 
•* chattels) &C. (fter having thereoutJirJl paid my jifl debts** 
&c. It would then be read as one plain fentence, by which 
the realty and perfonalty would be devifed, the devifees 
payingthe tefl:ator*s debts, &c.; and therefore, 
according to cafes well known, the devifees would be 
bound to pay the debts out of the real as well as the 
perfonal property; and both defcriptlons of property 
having been given to the hufband and wife, the teftator, 
in directing that his debts fliould be thereout paid, mud 
have meant that they (liould pay them out of both thofe 
defcriptlons. As to the appointment of the hufband alone 
to be executor, and charging him again with the payment 
of the debts, &c. nothing can be collected from thence 
to flicw a difTcrent intent in the devifor. The imereft 
was given to both hulband and wife, and as the hufband 
would take an intcrcil in the property given to his wife, 
and he was probably regarded as the perfon who would 
take on himfclf tlie a£tive duty, it was natural to impofe 
on him the burthen of the executorfhip, and the payment 
in fa£t of the fcveral charges. But it is clear that the 
^realty was meant to be charged as well as the perfonalty. 
Then faying that the devifees took a fee in refped of fuch 
charge is, 1 believe, giving efFc6l to the real intention of 
the tedatrix. For where an eftate is given to a party 
without liiifiiting it for his life or other definite period, it 
is pretty generally confidered, by peifons not acquainted 
with the rules of law, that tl^ whole intcred of the teda« 
tor pafles; and here we do find words in the will which 
may carry that intention into confidently with 

law. 
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Lawrence J. The diftinClion which runs through the 
cafe.^ fceins to be this* that if an eftate in land be given i^tef 
payment of debts or legacies, it is of no confequence for this 
purpofe whether the devifee take the eftate for life or in 
fee } for the land will be charged into whatever hands it 
may pafs, and the purpofes of the devifor will equally be 
anfwered. But where an indefinite eftate is given to a 
perfon in lands, and that perfon is charged with the pay¬ 
ment of debts or legacies, he muft take a fee ; for other- 
wife, if he take only for life, and pay the charges, and die 
foon after, he may be a lofer, which the devifor could 
never have intended. It is the fame thing if fuch indefi. 
nite eftate be given to one, and the debts are to be paid 
out of the ejlate given to the devifee- he muft there alfo take 
the fee; for otherwife the ejlate may not be fuilicieht to 
pay the debts. This was cftablilhed in the cafe of Doe y. 
Richards f where Lord Kenyon relied on the words, “ my 
legacies and funeral expences being thereout paid,” as giv¬ 
ing a fee; aligning this reafon, ** for the fund which is 
** to anfwer thofe demands ought to be as ample as pofti- 
“ hie.” And again, in Goodright il. Baher v. Stocker {a)y 
where one devifed to his grandfon J. B. a dwclling-houfe, 
** paying yearly out of the faid diveUing-houfe 15J. to his 
** grand-daughter A, H. ;” there the words “ paying 
** yearly out ff/the faid dwelling-houfc/’ &c. were deemed 
to carry the fee, becaufe the annuity to A. H, might 
continue longer than the life of the devifee. Then the 
qiieftion is, whether the debts and legacies here be not 
payable out of the real eftate devifed to George Sneiling and 
his wife ? It is contended, that they are only payable out 
of the perfonal eftate, upon the authority of the cafe of 
Hopewell V. Ackland. But there the feveral devifes of the 


(fl) 5 Term Rep. 13. 
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real and perfonal cftatc were cli(lin£): and independant. 1804 . 

Here the words carrying the perfonal^ cftatc do not con- ^ ^ 

dilute by themfclves a perfe£l: fentence: they require a Stkven* 
verb; and therefore to make them inttlligible they muft Snellino. 
be read altogether as one fentence with the antece¬ 
dent branili which has the verb, •* alfo /give,” &c. 

Ihercfc^ I agree with my brother Grofe in thinking that 
alfu at the commencement of thebfqueft of tlie perfonalty 
means no more than attd. Then for the meaning of the 
word thereout (“ after having thereout firft paid,” &c. and 
** alfo fubjecl to the p.iyment thereout** &c.) we muft 
look to the whole of the antecedent part of the ftntcnce, 
and that refers to th: ual as wl-11 as the perfonal eftate 
given. Bat it is fald, tlAt at tlie concluHou of tiie wdil 
George Siiel/i/ig only is charged with payment of the debts 
and legacies: but that is only wliat the law would have 
implied fo far as refpects the peifoiv.Ity from his charac¬ 
ter of executor, and the exprefs mention of it cannot luve 
the efieft of aliering tr.e cllate which was before given 
him. The real and perfonal eftate had been before given 
to him and his wife by a diftint'l claufe, charged with the 
payment of debts and legacies out of it. The huiband 
then was made as it were what is c Hed, and was not 
uncommon in old vvlils, a fupervifor of the will, to fee 
thofe tilings done whidi were before charged on the eftate 
given to him and his wife. A queftiun might indeed be 
raifed wiietlier he did not take a fee in the whole, as well 
in that eftate which was given to him alone in another 
claufe, as in that which was given to him and his w'ife 
jointly, if he alone were perfonalfy charged with the pay¬ 
ment of debts and legacies in refpcd\ of every thing be¬ 
fore given to him: but I do not give any opinion on that 
point j it is enough in this cafe to fay, that he and his 
VoL. V. H wife 
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1804. wife took a fee in the lands in qucdion^ which were 
liable /« hU and his wrfes hands for the payment of the 
Stevins debts and legacies. 

agairfl 

SwELLiK 0. 

Le Blanc J. According to all the determinations, 
the quedion, whether the devifee take the fee or not in 
refpe£l of charges, mud depend on this, whethet/je/ler- 
fsfnall)’j or the edate given io him, be charged with the 
payment of debts; or whether the ijiatc be given qf’tir 
payment of deb^s ? If the devifee be perfonaliy charged 
with the payment of debts, or if the debts be charged on 
the quantum of edate given u> liic devifee, he mull take 
the fee; other aife if he only rake for life he may be a 
lofcr, or the ell.ite may b^ iiiluir;'jit.iit. Here the devile 
of the edafes in quell ion, anti alfo of the p. ifonalty, is all 
contained in the fame claufc j for the \"Ords, “ I^ive and 
Icqueathf* are r.ot repeated before iliat branch of it ilif- 
pofing of the perfonalty; .nu! ilitu the cl .ufe concludes 
with charging /he dt ei/tes witlt payment tlcseont of the 
debts and legacI' S. I he words au-, “ after having ihre-* 
out fird paid,” 'i hofe words are drongcr than the 
words, “ my leguclv-s, fee. bting ihircAtt paid,” which oc¬ 
curred in Dy v, Richards [ii\ For after fro. 

iTieans after //vv ll'.all have thnout paid,” &c., namely, 
G. Stieliing and his wife, to whom the property was given. 
The debt*., &c. therefore ociajiie a perfoiial charge upon 
the devifees, w'ho were required to pay them out of the 
property deviled to them. And what that property was 
can only be afccrtaiued by rtferving back to the beginning 
of the fenteuce, where •the tell itrix ufes the words, “ I 
give and bequeath,” without which' the fciitcnce cannot 


(*) 3 356. 
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be perfecled. The lift cLiufe is then reforted to, in 1804. 

order to ftiew that the teftatrix only meant to charce — 
G. Snt'lling the hulband, in refpeft of the perfonalty, as Stkv.ks 
executor. But accor^litig to my conftruftion (he had be- 
fore rpecifically charged the devifces of the real property 
in queftion with the payment of iltbts and lcga»'ies, and 
they were therefore chargeable in refiiecl of it, if the per- 
fonaity had not been found fuflicLnt. In orilcr to make 
the latter part of the will confillent with the former, it 
niuft be taken as a dire£l;iou to her executor to fee thofe 
things done which flie had before directed to be clone. 

As well therefore on the authority of the cafes referred to 
as aifo on that of BAddcle^ v- Lepplngwell (n), I tliink that 
the dovifees took a fee. •In the latter cafe the devife was 
to S. B.f JIjc paying thereout 40/. a year to her filler 
K. //.” L'his was confuicred as a devife of an annuity 
of 40X. a year, to be paid by the devifee to the fiiler for 
life, and that it carried the fee to the devifee, who was 
charged with that annuity. 

Poftea to the Defendants (/•)» 

(j) 3 Burr. 1533. (A) Vide CuUtitlc v. RJadJtntf 4 E-jJ!, 49<i. 


Baring and Others againjl The Royal Ex- FrUcyt 
CHANGE Ailurance Company. 


'J'llIS was an aflion againft the underwriters on a po- whcrcafnnign 
licy of aflurance for 5000/. on goods, being one half protcTes tocon- 
of the cargo, nvarratUed American property^ on board the «r]o on^he 

giojnd >>f an in* 

fraihon of titaty, in not b.'ing propsrly documented, fzc as rcauirsd by the tri-ity bcC'Vien the 
captO'S a.i.l c^uiurcd i tudi (ciilrnie is L 'nclufive in our «. lurc. a^ain't a tt)jrr.i;;ry 
iiiy ut tucli fliip an I ciitio in an anion upon a policy or infiuance agiinit the undorAd'i r ; aU 
though inleir K.'s ^tere orawn in i'uch fenicnce irom cx pane ordiiunccs in ai« ut' tlu concluiioa 
•f TucU imrattion of treaty. 


Hz 


Rofaunaf 
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Re/dnnut nvarrantcd an American from Surinam to 
London^ Rotterdam^ AmjUrdam^ or Haniburghy with liberty 
to touch at Guernfij^ or one port in the Channel. The 
policy was clFecled by the plaintiiFs as agents of iV. S.-ir- 
gentf in whom the iiiten ft was averred to be, at a pre* 
mium of ten guineas per cent. The declaration averred 
a lofs by capture \ and the ddciut nits pleaded the general 
iflue* At the trial before Lord KlUat-jrcughQ,. J,,acG//i/V/- 
halli the jury found a vcrdicl for the plaintiflb for 5000/., 
fubjefl to the opinion of the Court upon the following 
cafe: 

On the 7th of S.'ptanbcr 1796, the R'^fanr.a^ an Av.iivi- 
can fliip, failed from Surimim on the voyage Infured, with 
her cargo, the pro;>erty of jV. Stir^tnly whv) was admitted 
to be an American^ unlefs the French fentences of con¬ 
demnation hereinafter listed preclude the ph.intifl's from 
proving him fuels. On the 231! of Ofiokr 1796 flie w'as 
captured by a French privateer, and carried into Ruhelle. 
At that place proceediogs were inllituted againfl the (hip 
and cargo before the Tribunal of Consmerce j which ad¬ 
judged both ttr be reflored to the owners. But on appeal 
by tlie captor the Court of Appeal reverfed the former 
fentence, and condcmnetl the (hip and cargo. [Here 
was introduced the French fentence, wliich began with an 
exordium on the duty of neutrals to fubmit themfelves to 
the maritime laws, and referring to the ordinances 

ofl 704,17^14, and 1778, and declaring that their authority 
was recognifed by the law of the 14th of February 1793, 
and the arret of the Dircdlory of the Executive Power of 
the 12th Ventofi'i after which the feistence proceeded as 
follows;] Confidering that the treaty between France 
and the United States, of the <Sth of February 1778, con¬ 
tains no claufe contrary to the foregoing ordinances, 

and 
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and that they are of courfe binding on both the Amtricans 1804. 
and other nations: confidering that J. /*., captain of the 
Rofanna^ has not produced a lift of the crew figned by the »•»* o-hen 
marine oflicers of the port of New Tork^ from whence he The Royal 

1 • !• Exchange 

failed : confidt-ring that it is not poflible to give credit to AffoM cr Com- 
what he has faid, that in his country there is no public 
officer appointed to certify the lifts of crews, fincc in the 
treaty of 1778, between France and the Americans^ men¬ 
tion is made of marine officers to wliom tvptains of Ame^ 
r'tcan (liips are bound to tranfmit the lifts of their crews, 
and to fulfil futh other formalities as are inferted in the 
25th article of the faid treaty : confidering it poffible to 
admit that the ordinance of the 26th of July 1778, and 
the preci'ding ones, could not be oppofed to the Ameri^ 
catiry under pretence that the regulations therein contained 
had not been rcrogniftd in the aforefaid treaty, it is at 
leaft indifputublc that they ought to fulfil the obligations 
which this treaty preferibed to them, and that by not 
doing fo they fuhjcdt tbemftivts to the penalty of confifea- 
tion: Now by the 25th article of the f.dd treaty it is agreed, 
in order to remove and to prevent,on both Tides, diftentions, 
in cafe either of the two parties Hiould be engaged in a 
v/ar, that the vcffels belonging to the fubjedls or people of 
the other ally muft be provided with fca-Ictters or paff- 
poris, which (hall exprefs the name, the property, and the 
burden, as alfo the name and rtfidencc of the mafter of 
the vfcflcl, in order that it may thereby appear that flie 
really belongs to the fubjedfs of one of the two contract¬ 
ing parties; which paflport muft be expedited according 
to the model annexed to the*prcfent treaty. 'Fhc terms 
of this model, and the formalities to be obferved by ihofe 
who are bound to take them, are as follows: The pj :ft tr 
of the iliip ftiall tranfmirto the officers of maiine lift, 

H 3 figned 
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1804# figncd and attefted by witneflca, containing the names and 

’ funiamtSi places of nativity and of abode of the perfons 

ai.d oti'cii who compofe the crew of his fliip, and of ..II thofe who 
The^nvAL fhall embark therein, ^c. (It then negativ.d that the 
A^^uM"ce*Com- captain had tranfmitted the lift or rull of the prrfons who 
compofed his crew to the marine olfictrs of Ntw Tcrt, or 
caufed it to be aticftcd by witnefles; which was an in¬ 
fringement of the treaty.) C’ojificieriiig that it was ncctf- 
fary to ftipulate thcfc formalities, becaufe they ferve to 
prove whether the crew is compofed of friends or ene¬ 
mies i and that in tliia point of view, fo far from hc''rig 
contrary to the ordinances of 1704, 1744, and of I77«‘f, 
they refer to and implicitly recognize them ; confideriiig 
that it is not fuflicient fer the captain of the R'ifnnui to 
aflert his having tranfmittctl tlte liftof liis crew to the marine 
oflicers of AVw Tork; tint he is not obliged to have a 
duplicate thereof; and that his pafTport is fufiici'nt to 
prove iiis neutrality, wiilioiit producing a dui>licate of the 
lift in c]Ucilion, attefted and certified by the niaiine offi¬ 
cers, or by a certificate figned by them : becaufe if the 
bare produifliun of his paffport were funieient to prove 
his having conformed to the law, the two nations would 
never have made the putting of the lift of the crew into 
the hands of public officers an exprefs condition, &c. 
and every claufe in a treaty ought to be carried into exe¬ 
cution: confidrring that the prclcntled lift of the crew 
produced by the captain and Sargent is a nullity, not 
being figr.ed by any petfon, nor attclfed by any witucllcs, 
and tiot being drawn up with any of the foimalitics which 
can give it cfcdit or authenticity: coiifidering that this 
pn tended lift of tl»e crew was not tranfmitted to tlie ma¬ 
rine officers at New Torli^ and that it could fo little avail 
tlie captain and Sargent in covering tlie fraud whereby 

t 7 they 
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they have rendered themfelves culpable; becaufe the fame 1804. 
lift certifies that of the 18 men who compofc it, four —— 

liARlKR 

were taken at Surinam and feven at Londvn ; from tvhcnce and Orhers 

avainfi 

it follows that this crew was not found at AV-rc Tork with Ttie Ro^kAt 

X C M ^ ^ G ^ 

the approbation of the marine ofiicers of t!»nt place, and Aflurance Com- 
that being compofed of more than one third enemies, 
contrary to the exprefs tenor of the regulations of 1704 
and 1778, tlie capture of the fliip Rofanua is juft and 
lawful: confidcring that upon the fuppolition that the 
captain had loft, iluring his voy\tie, part or the wlwle of 
his crew, and that he had been obliged to recruit it either 
at Surinam or Londm^ he ought at leaf!:, conrormably to 
the 10th artic>e of the regulations of 1704, to prove by a 
a public aft the necc-flity he was under of forming a new 
crew; and not having done fo is afting contrary to the 
law, and, confe(|iu'ntly, that the capture of his fliip is 
valid: confidcring, lailly, that although the captain prove 
that his veftcl is American^ that her cargo belongs to Sar¬ 
gent^ an American^ and her fupercargn j that is not fulii- 
cient in the eves of the law to rtflore his fliip-, becaufe 
he has not fulfilled the iif'cefiary Itumaliiies; becaufe iic 
lias infringed on the yth article of the ordinance of 1704, 
as well as the treaty in the mo’ith of I'thrunry 1778, in 
not having the lift of the crew drawn up with the pre- 
feribed formalities; and becaufe the lift of the crew U 
formed of m- n, more than one third of whom are ene¬ 
mies to the French Republic.” It then proceeded to rc- 
verfe the feutence of tlic Court be.ow j “ declaring the 
capture of the fhip Rofanua good and valid.” I'roin this 
feutence there was an appeal to the tribunal of cailation ; 
by which Court the O-ntence of condemnati«m was ul'i- 
mately affirmed. It was admitted that the above turre 
courts were proper prize courts. The cafe then let ot* 

H 4 
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the 25tli and 27th articles of the treaty of 1778 between 
jimcrica and France, and the form of the pafl'port referred 
to in that treaty. ^ 

The queftion for the opinion of the Court was, Whe¬ 
ther the plaintltfs were entitled to recover ? If the Court 
(hould be of that opinion, the verdifb to flaiid; but if the 
Court fliould be of opinion with the defendants, then the 
verdict to be entered fur the defendants. 

Fuller, for the plalntilFs, faid, that this cafe was 
brought forward by the defendants, in order to review the 
dccifion in Bird v. Apl'leton (ii), which he contended was 
dircdlly in point with the plaintiffs. The French fentence 
of condemnation in that cafe is siot fet out in the report, 
which only (bates generally that the dccifion proceeded en¬ 
tirely on the ground that fome of the French ordinances 
had been violated. But in truth there is the fame reli¬ 
ance on the French ordiinnees in the prefent cafe as there 
was there, mingled in both cafes with references to the 
treaty between America and France, And there it was 
exprcfsly holden that the warranty of neutrality as an 
Annrican was not falfificd by the fci.tence of the French 
Court condemning the fliip for navigating without the 
documents required by the French orditianccs; although, 
in that cafe as well as here, the fentence profefled to de¬ 
cide againfb the neutrality of the fliip for want of proper 
documents, 

liord Ei-LiiNHoitouc!! C. J. (flopping the argument.) 
Does not this fentence of condemnation proceed fpccKically 
on the ground of infraciion of Inaty between America and 
frame, in the (hip not having thofc documents with which, 
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in the judgment of the French Court, the American was 1804. 

bound by treaty to be provided ? 1 do not fay that they have bak ing 

conftrued the treaty rightly; on the contrary, fuppofc them 
to have conftrued it ever fo iniquitoufly, yet, having compc- The Roy At 

. Exchakg* 

tent jurifilid^ion to conftrue the treaty,andhaving profeiTed Afliirance Com- 
to do fo, we are bound by that comity of nations which has 
always prevailed amongft civilized ftates to give credit to 
their adjudication where the fime queftion' arifes here 
upon which the foreign Court has decided. After argu¬ 
ing fur hours we muft come to the fame concluiion at 
laft, that the French Court has fpecifically condemned the 
veffel for an infraftion of treaty, which negatives the 
warranty of neutrality. Then having diftintlly adjudged 
the veflel to be good firlze upon a ground within their 
jurifilidion, unlefs we deny their jurifdi£iion, we arc 
bound to abide by that judgment. Wherever a cafe oc¬ 
curs of a condemnation by a foreign Court on the ground 
of cx parte ordinances only, without drawing inferences 
from them to fhew an infra£lion of treaty between the 
nation of the captors and captured, and referring the 
judgment of the Court to the breach of treaty, I fliali be 
glad to hear the cafe argued ; whether fuch ordinances 
are to be confidered as furniihing rules of prefumptlon 
only againft the neutrality, or as pofitive laws in tUeni- 
fclves, binding other nations proprio vigore. 

Grose J. The French Court have here decided upon 
the fa£b of neutrality, which they negative by their fen- 
tence. 

Lawrence J. If this cafe could raife the queftion. 

Whether a conder^nation of a neutral (hip fpecifically for 
the breach of French ordinances could negative a war- 

ranty 
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ranty of her neutrality, I fliould wifli to have it turned 
into a fpecial verdldl, in order to have that point decided 
by the dernier refort. But no fuch queilion can be raifcd 
where the French Court have profefled to decide on an 
infra£liou of treaty, however they may refer to their own 
ordinances in coming to that conclufion. In Bird v. 
Appleton the Court, (whether properly or not I will not 
now inquire,} did not confider the fentence of condemna¬ 
tion there relied on as negativing the warranty of neutra¬ 
lity. For we have always faid that if the foreign Court 
have decided exprefsly on the queilion of neutrality, we 
iltould hold ourfelves bound by their decifion. [After 
referring to Bird v. Appletoti} I do not fay that the fen¬ 
tence in that cafe may not have been mifunderilood by 
us i but we certainly decided it on the ground that it was 
a condemnation proceeding foiely on the French ordi¬ 
nances. 


Le Blanx J. It has been long fettled that foreign 
Courts of Admiralty may decide upon the conllruflion 
of treaties. And if they exprefsly condemn a pri/e for a 
breach of treaty, that is binding on our Courts where 
the fame queilion arifes upon the propriety of that con¬ 
demnation. 


Park was to have argued for the defendants. 

Foitea to the Defendants. 
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Bordenave aiainft Gregory. 


Alril 30th. 


T he firft count of the declaration dated that the plain*- on 

thf Cafe tor i<ot 

tiff, on the 5th of May 18031 pofleffcd accenting Itoek 

of 1000/. dock 3 per cents, the faid dock, together with ti^anitsrrrd on 
other capital dock of the plaintiff', then danding in liis mc^i 
name in the books of the Bank of England; and the plain- 
tid being fo pofll ffed, afterwards fold to the defendant the *" *“<i 

' requtltea the de. 

faid 1000/. dock for OgV. pet cent., and then and tendant to accept 

the It ck, which 

there ptomidd the defendant that he (the plaintiff) would he refuted, cjI 

transfer the fiid iooc\. Jlork to the defendant in the faid hooks j.y (hew-rga'iT* 

of the Bank upon payvtefU by tie defendant of the faid price K/uiji''M*that^ 

forthcfa}su\ when the plaintiff feould be thereto afterwards 

reaueftcd; and in cofifiderulion of the premtfes, the defendant «n the diy 

ihtn and there protnifed llse plaintiff to accept the fame Jlock^ ofcit lud that the 

and pay ior the fame at the rate aferefaid, when the de~ bem.'cerunm 

femiant JlsouUl be thereunto tfierwards requejled. The plain- 

tiff tlieii averred that he was ready and wiliitov and offered ''hxh was tlie 

iotiansfer ihefaiJ \ooo\. flock to the defendant according to die iransier 

cnuid be nade. 

the form and effecl rf the faid coii/raclf upon payment by him blc I'ut in 

f the faid prue for the fame^ ixwA. then and therjt requefled in n.-tncctf! 

the dfimlant to accept the fame jkek and pay the faid price, g'"* 

&e. yet the dcfcntlant would not, when fo requejled, or at 

any tune, accept the faid looo/. dock, or pay the price, *hat he tranffet- 
^ » r / r > red the dock to 

&c.} but then and at all times omitted and refufed fo to •>n>therat the 

r.ixt poflible 

do, &c.; by reafoii whereof the plaintiff was obliged to tiat.sfer oayaf. 
fell and tratisfcr, and lias fold and transferred the faid b" 
looo/. dock for a Icfs price«thdn that for which he had vWcj'thertMr 
fold the fame to the defendant, viz. at 64/. per cent., I**^"^* 
being the bed price he could obtain for the fame, to the ^«ugh:s -.hough, 

■I the piaiiiliir 

might have obtained more fur tlic Itnck by a file on any intermediate d^ between tlie or ginal 
dctault mo the aAual tale, tlut will go in icduiiioa of lire damages luiiained by the plaintili' hr 
filch default. ^ > r r 

plaintiff's 
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plaintitT’s damage of fo mjicb, &c> At the trial at Guild* 
hall before Lord Ellenborough C. J., at the Sittings after 
Hilary Term lad, the evidence, fo far as it was material 
to raife the quedlons made, was that the contrail for the 
fale of the dock was made on the 5th of May 1S03, a 
litrle before 12 o’clock at noon; but there was no proof 
of any dire£t application made to the defendant to accept 
the dock on that day, nor was it (licwn that the plaintid' 
had waited till the doling of the transfer books at the 
Bank for the defendant to appear and accept the transfer 
of it. But a few days afterwards an offer was made of 
the dock, which was then refufed to be accepted by the 
defendant, alleging that the contrad had been made un¬ 
der an impreflion of the truth cf certain public intelli- 
gence of peace, communicated to the Lord Mayor, which 
afterwards turned out to be a forgery ; in confequence of 
which a refolution had been entered into by the members 
of the Stock Exchange that all bargains made on that day 
(liould be refcinded (/x). And in confequence of the de¬ 
fendant’s refufal the dock was afterwards fold at an in¬ 
ferior price on the 12th of May^ there having been no in¬ 
termediate rife of the funds between the 5th and the 12th. 
After a verdi£l for the plaintiff for the difference, two 
quedions, which had been made at the trial, were again 
raifed on a rule for fetting afide the verdi^, id. Whe¬ 
ther it were not incumbent on the plaintiff, in fupport of 
the allegations in his declaration, to prove either an acStual 
tender of the dock and oftcr to transfer it on the 5lh of 
Mayt the day on which it was contraded for; or that 
which was an equivalent in Caw, namely, that the plaintiff 
waited till the lad moment of the day when the transfer 
books at the Bank were clofcd ready to have made the 


(a) yidt the cafe of Iltfkjtbtr v. Cregisy^ 4 Eajl, 60S. 

■ transfer, 
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transfer, if any perfon had been prefent on the part of the 
defendant to have accepted It ? adly. Whether, in order 
to entitle the plaintiff to recover, it were not necelTary for 
him by the flat. 7 Geo. 2. c. 8. to (hew an a£lual transfer 
to fume other on the next transfer day, (which was the 
6th} ? and whether a transfer on the 12th were fufBcient, 
not having been made as foon as it might ? With refpe£t 
to this lafl queflion. 

The Court referved it for future confideration, when it 
might be put in a more folemn courfc of invelligation in 
the dupe of a fpecial verdi£l, or upon a bill of exceptions. 
But the majority of the Judges were inclined to confider, 
that th.e a£l of parliament did not require as a condition 
precedent to maintaining the a£lion for damages for not 
performing a contrail to purchafe and accept (lock, that 
the proprietor fliould, on the defendant’s negle£l or rc- 
fufal to accept the flock, have fold it to another on or 
before the next transfer day after fuch default: but it 
merely fays, that it fliall be lawful for him to fell fuch 
dock, not faying ^nhen. And it was fuflicient, they inti¬ 
mated, if the (lock were fold and transferred at any time 
prior to the commencement of the a£lion againll the de¬ 
fendant who had fo made default: efpecially where due 
diligence had been ufed by the proprietor, as the jury had 
found in this cafe. Though if the (lock had rifen in 
value in the intermediate time between the default of the 
defendant and the time when the (lock was a£lually fold 
and transferred, fo that the plaintiff might have obtained 
a higher price than that for wliich it was a£lua]ly fold, but 
lefs than the price contradled for by the defendant, they 
thought it material for the confideration of the jury in 
afTeifing the damages; becaufe the ftatute 7 Geo. 2. r.*8. 

/6. 


1804. 

Bokoehavb 

Gkscvbt. 
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As to the firft queftion, Carrow and Gibh, in fupport 
of the rule, referred to the cafe of Lancajhire v. Killings 
worth (rt), where in covenant for not accepting (lock of 
the HudjofCs Bay Company, at the Company*s houfe^ on a 
certain notice, the plaintiff averred that he gave the no¬ 
tice to the other party to come to the lludfon*s Bay houfe 
and accept the Hock, and that the plaintiff was ready there 
at the day^ and offi red to transfer it, but that the other 
p rry dm nor come to accept it, nor had paid the price 
&c. And upon demurrer tl>e declaration wa» 
h-.jdeu hi *, for where the party to whom the a£l is to be 
Kn d .tb not tome at the time and place appointed, the 
o'ht ou^i.t to inejv tliat he came at the lail time of the 
d..y V liich the law lias anpointed for the doing of the itXi 
and if he * an)C there before, he ought to fhew that he 
continu'd thrie to the lall time. And that as the ftock 
could oniy be transferrtrd wiien the Company’s houfe wa» 

I U. Raj, Cm» Rep. 116. a SM. 6*j» 3 Setk, 343. and 

xa* Mid. 


/ 6 , dire£ls, that the party injured (hall recover from thtf 
perfon who firfl; contraded for the purchafe of the ftock 
“ all the damage which (hall be fujlained thereby” that is, 
from his default j and the damage to be fujlained thereby 
does not neceffarily mean the difference of the price on 
the day of the a£kual file, and that for which it was con- 
traded to be fold. For if he might have obtained more 
at any intermediate time, he may not be faid to have 
thereby fujlaimdy (that is, by the default of the defendant,) 
the damage which he incurred by waiting, but by his own 
default. The jury therefore were in each cafe to inquire 
whether tlie plaintiff might not have fold fooncr than he 
did, and thereby faved part of the lofs. 


open. 
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open, which was at dated hours of the day, the plaintiff 
(hould have averred the ufage of the Company in that re- 
fpe£l, and that he came there at the proper time, and 
ftaid there till after the houfe was (hut. Here there was 
no fuch averment, nor evidence of the fac);. 


1804. 


Borobkaye 

agamft 

Crecort. 


Erjkme and Richardfon (lie wed caufe again ft the rule, 
and endeavoured to diftinguidi this from tlie cafe cited; 
for there the queftion of a legal tender arofe upon a de¬ 
murrer to the declaration, and here it arifes after vsr- 
di£l (a), upon an averment of a tender and rcfu/alf which 
latter was there omitted. And here there was evidence 
to go to the jury that the defendant would not accept the 
ftock then or at any time; for on a day fubfequent, when 
there was a dire£f tender and refufal, the defendant 
made no object ion to take the ftock on the ground that it 
was not properly tendered to him on the day, but aftigned 
another reafon, which (hew'ed that he conficiercd the con¬ 
tract as not binding upon him at all. And to enforce the 
ilridt rule of law with refpe£i; to tenders on fuch occa- 
fions would in moil inftances render redrefs impra^i- 
cable for breaches of contra6l in thefe cafes. Befides, 
the cafe cited was one of a contra£l to be performed at a 
fpecified time and place; which is not fo here, where the 
contra£l, as alleged, was to be performed on requeft [h), 
which muft be underftood of a rcafonable requeft; and 

(d) Ftdt tlie Report of the cafe cited in &i'i. 623. 

{h) In another cafe of the fame kind, of BerJtnjvc v. Barthttf which 
came on upon a fimilar rule immediately aaer this cafe, tbseviderce appear¬ 
ing to be, that the Hock was contraAnl to be tranfccriod ct a (tUaitt a'jy, and 
tlie averment in the declaration being the fame as in ihisd'e, that it was 
to be transferred in rejuijlf the Court faid, that if the objedlion had been 
taken at the trial there muft have been a nonfuitj and on that ground tlie 
lule for a new trial was made abfolutc. • 

here 
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here there was evidence of a dire£t; requeft after the 5 th 
of Jilayt and a refufal. 

Lord Kllenborough C. J. The plaintifFcannot fuftain 
the a£lion without (hewing a tender of the (lock and a re- 
fufal, or that which in law is tantamount to a tender stnd 
refufal. That mufl by (hewing either an actual tender 
and refufal, which is not pretended to have been done in 
tliis cafe till after the 5th of Mays or by (hewing that the 
plaintKF (laid at the Bank to the lad time of that day virhen 
a tender could have been made, which was fo long as the 
transfer books remained open, and that he was there 
ready to have transferred if the defendant had been there, 
and would have accepted the dock. From the nature of 
the contrail, it is evident that it was meant to be per* 
formed on the day on which it was made, for the price was 
calculated accordingly, and the only place where the tranf- 
fer could be made was at the Bank. The plaintiff there¬ 
fore ought to have (hewn that he had done every thing as 
far as in him lay to^'ards the execution of the contracl, 
according to the cafe cited, by waiting till the (Inal clofe 
of the transfer books at th.^ Bank on that day, which 
would have been a fufficient fubditution of the more 
foTihal evidence of an a£lual tender and refufal. But 
here there was neither a tender in fa£l nor in law'. 

The other Judges concurred on this point. 

Rule abfolute. 
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The Kino aminjl The Inhabitants of Eltham. 

A n order of two jufllces for the county of Swrry dated 4" 

■' tices r.-maving 

that complaint had been made to them by the church* 

wardens, &c. of the poor of the paridi of 5 /. George the m-tn, who ne. 

Martyr^ Southwarh^ in the faid county, that Mary FinHf lettlament la 

’imfe (g/'Petcr Finn, nuho is a Scotchman, and ivho never a^H thH-'^rhU- 

vained a f« England, with their three children, tyre piaw 

” “ * at her la(t le’il 

fnaming the infants), &c. had lately come to inhabit in fcuiement; 

' ^ ^ which order wat 

the faid pariflij not having gained a legal fettkment n*c..>nihet4.e 

o /• 1 r 1 r ot •'.! j b« made 

there, &c. (in the uiual form), and that u^on examination un examinjtm of 
Peter Finn, and of the faid Mary his vsife^ on oath, &c. 
and upon other circumdances, the faid judices adjudged 
that the parilh of Elthanit in the county of Kenty was the 
lad legal fcttlcment^ the faid M.Ary and her three cbildreny* 
and direfled the removal of the faid Mary and her chil¬ 
dren accordingly to TUthainy “ by the mutual confent of 
the faid Peter and Mary his wifed^ Againll this order 
there was an appcil, which was afterwards difmiiTed by 
the Seihons, witiiuui dating any cafe upon it. And both 
thefe orders having been removed into this Court by cer¬ 
tiorari, objeftioii was taken by 


E. Morris y\\xA\. the wife was removed by the order of the 
judices from her hiifliand, who was dill living, and probably 
in the very parifli from whence flie and the children were 
removed, and whofc allent to their feparation, even if it 
could beprefumed in favour of the order, was invalid. Mar- 
Jljall V. Ration {a). In St. Michael v. Nunny (b), the Court 
faid that if the hufband were in tl;s parifli from whence 

(<i) S Term Rtf. 545. (A) 1 S<r«. 544. 

Vox.. V. I the 
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uf 
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the wife was Tent, it would vitiate the order. Now that 
fa£l is to be collected in this cafe} for he is dated to have 
been examined before the magidrates, and to have given 
his confent to the removal. [Lawrence J. How does it 
appear that the hufbaiid was living in the parifli of Bt, 
George the Martyr? He might have been before the ma- 
giftrates without refilling there. The order only dates 
that tlie w'ifc and children were come to inhabit in that 
parifh.l 


Lord Ellenborouch C. J. Independent of the lad- 
mentioned objection, what doubt is there in the cafe ? A 
Scotchman^ who has no fettiement of his own, and is de- 
lirous to give his wife and children the benefit of hers, 
being unable to maintain them, confents that (he Ihould 
be fent to her parifl), to which (he herfelf is willing to go. 
Why fliould he not confent I This is nothing like the 
contract of feparation declared to be illegal in Marfball v. 
Rutten. Servants, and other perfons of that defeription, 
members of the fame family, who arc to fubfid by their 
labour, mud frequently feparate for that purpofe. Here 
there is neither a private nor a public injury, and there is 
110 law againd it. 

Per Curiam^ Rule difeharged, and both 

Orders affirmed. 

Lawes and Wetherell were to have argued in fupport 
of the orders. 
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Wallace and Another agaM Smith, Treafurer nur/d^, 
of the West India Dock Company. ^ 


^HIS was an a£lion on the cafe, wherein the declara- Theftat. joC.j. 

tinn Hated that the Direftors of the lV~eJI India Dock 

Company had, by virtue of the HututfS in that cafe made, Mi*Duk 

Company Rail 

provided certain navigable docks, with quays, and ware- fat in dm u^me 
houfes acijoitiing attached to the fame, upon a certain In aiu£Uon!“b" 
traifl of land called the l/Ic of Dogs^ for the reception and dleCornpwiy”^ 
difeharge of (hips in the IF. 1. trade* That tl.e phiin- ^ 

or r fuej f„ 

tilfs, at the times of the fcveral grievances aftermen- co-e.yofmy 

tioned, and for ten years before, had been brokers or upmorofany" 

agents employed by divers owners or confignees of bag- bVthe' 

gage, prefents, and ftores, arriving in fliips from the ^ 

ir. in taking out the neccHiiry cuHom-houfe docu- g‘he pro- 

mtnts for unfhipping the faid baggage, 8cc. on paying the 

. . . e- 44- fw piivi- 

duties, in clearing the fame at the cuftom-houfe, and lesinj; juitices of 

landing them, and delivering them to their refpedlive brou^lt 

owners, for certain re-fonahle reward payable to the the LorVM^yor* 

plaintiffs as furh brokers. That on the 25th of Oliober 

1805, divers (hips had arrived in the docks from the . 

IV. /, with baggage, 5iC. on board, the owners of which hevityi di- 

® _ reels that ** no 

had employed the plaintiffs, as fuch brokers, to clear, Rail be 
land, and deliver the faid baggage, &c. to them for a rea- agamft my/«r- 
f mable reward; yet the Company^ well knowing the pre- 
mifes, wrongfully and injurioufly caufed to be takui and 
conveyed into their warehoufes the faid baggage, &c. «n‘ii «ftcr 

^ CO e* * dtyt'm,iiee \H 

which the plaintiffs, as fuch baokers, were legally autho- writing, or after 

rized to do; and wrongfully and injurioufly, by their fer^ &c t held tbat^ 

the treafurer of 

th' Compiny ia a pet Ton wi-hin the faid ciaufe ; rnd being fu’d tor an aA done hy tht Cs -m/w"j 
which induced an injury to he plainutTs, wis eniii:ed to fxch notice before the aftion brought. 
‘J he notice is neceflary m aAions for ueipaircs wr ti.rts } but yii. wLethcr in alTuiKpEt. 

I 2 vantft 
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1S04. vantXi pre?ented the plaintiffs from entering into the faid 
•“““ warehoufes to clear away and deliver fuch baggage, &c. 
againft to the refpcdlive owners, by reafoii of which they were 

SM 1 THa 

prevented from doing the fame, and were deprived of their 
profits as brokers, 8 cc. to their damage, &c. There were 
various other counts, alleging in fubllance the fame grie¬ 
vance. Plea not guilty. At the trial before Lord Ellen- 
horcugh C. J., at the Sittings at Guildhaltf it appeared in 
evidence that an order of the Court of Dire£lors had been 
made on the 25 th of 1&03, whereby, for the com¬ 

plete and expeditious delivery of baggage and prefents 
from on board (hips in the docks, that Court had ap¬ 
pointed a particular perfon to afl as broker for the Com¬ 
pany in the entering fuch articles and paying the duties 
thereon, to the exclufion of other brokers. That under 
this order the plaintiffs, who had been appointed by cer¬ 
tain confignees as their brokers for this fervice, had been 
precluded from performing it, and thereby were deprived 
of their brokerage. But no notice had been previoufly 
given to the defendant before the a£lioii brought. After 
a verdi£l for the plaintiffs a rule nifi was obtained for fet- 
ting it afide and having a new trial, on two grounds; iff, 
on the general conffrudion of the ftatutes relating to the 
We/l India Dock Company, veiling large diferetionary 
powers in the Company for regulating the concerns of the 
docks*, adly, on the ground of want of 14 days'notice 
in writing to the defendant previous to the bringing this 
aflion. 

The quefliun on the lall point (the only one which 
was decided by the Courf,} arofe on the (lat. 39 Geo. 3. 
c. 69. /. 184. and 185. Sedion 184. ena£ls, << that all 
** a£lions and fuits commenced by or on behalf of the 
Company (liall be commenced and profecuted in the 

** name 



iH THB Fortt-pourth Year OF GEORGE 111. 

** name of the treafurer for the time being of the Com- 
« pany, as the nominal plaintiff for and on behalf of the 
** Company; and that all anions and fuits to be com- 
menced by any perfon or perfons, &c. againft the Com- 
** pany, or for the recovery of any claim or demand upon 
** or of any damages occafloned by the faid Company, 
** or for any other caufe or caufes of adion or fuit 
** againfl the faid Company, fliall be commenced and pro- 
** fecuted againfl the treafurer for the rime being of the 
faid Company, who fhall be the nominal defendant,’* 
&c. Sedlion 185. ena^s, << that the flatute 24 Gro. 2. 

f. rendering jujlices of peace more fafe in the execu- 

** tion of their office, and for indemnifying conjlahles and others 
*a£iing in obedience to il^fir viarrantSt fo far as it relates 
“ to rendering juftiecs of the peace more fafe in the exe- 
cution of their office, fhall extend to the mayor, alder- 
“ men, and judices refpcftively under the authority of 
** this a£l. And no aflion or fuit fhall be commenced 
“ againfl any perfon or perfons /sr any thing done in purfu^ 
ance or under colour of thu tu 7 , until 14 days’ noMce 
*• fhall be thereof given in writing, or after fufEci -nt 
fir’isfaclioii or tender thereof hath been madt to 
‘‘ the party or parties grieved, or after three calendar 
“ months next enfuing the time when the acl or thing 
lhall have bctii done, for which fuch a£lion. See, fhall 
“ be fo brought, See. And the defendant in fuch a£lions, 
See. may plead the general ifluc, and give this a£l and 
'* the fpecial matter in evidence at the tri:.', ifcc., and that 
** the nutter or thing for which fuch adlion, &c. flial! be 
** fo brought was done in pui(/iiance and by the authority 
“ of this a£l. And if the faid matter or thing fliall ap- 
“ pear to have been lb done; or if it fliall appear that 
fuch a^ion, &c. was brought before 14 days* notiqe 

I 3 “ given 
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given as aforefaid) &c. the jury (hail find for the de- 
“ fendant,” &c. 


Garrow, Park, and IPood fliewed caufe againft the rule, 
and contended that tlie 185th feflion only extended to 
a£is originating in the fundion of magiftracy, either done 
by juflices of peace themfelves, or by perfons adding un« 
der their authority. The whole claufe is to be confirued 
together. The firfi part of it extends to the city magif* 
trates who may have certain duties to perform pointed out 
by antecedent claufes in the a£l, and to thefe the protec¬ 
tion of the general fiatute of the 24 Geo, 2. c, 44. is 
extended; which proteflion was neceffitry to be given be- 
caufe the fiatute in quefiion enables them to adl in certain 
cafes beyond the limits of their jurifdi£tion, where they 
would not have been within the prior law. Then the 
fubfcquent part of the claufe naming or perfons gene¬ 

rally (which words alfo occur in the (lat. 24 Geo, 2. 
€, 44. (a)) againfi whom aflions may be commenced for 
things done in purfuance or under colour of the a 6 l, mu(l be 
taken to mean coiifiables and other fpecial oilicers of the 
Company, fuch as harbour>ma(lers and dock-mafiers, by 
yi 78. and 80. who might be called upon to execute war¬ 
rants and orders iifued by the juftices of the peace before 
mentioned: and it was neceflary to make a particular 
provifion for fuch fpecial officers, other than confiables, 
who were not within the protedlion of the general law. 
If the Legifldture had meant to include the dire£lors and 
treafurer of the Company, which latter was liable by the 


(a) By flat. 34 < 7 ». a. c. 44./. 8. •* no aAion Aall be brooght againft 
any conftabie, headborough, or ocher officer, or againft aty ptrjan or ptrjont 
>.£uHg hj hit ordiT and in lot W, for any thing done in obedience to any 
** warrant, Stc. until demand madey* &c. 


ante- 
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antf cedent chufe to be fued for their afls, it is more na¬ 
tural to fuppofe that they would have exprefsly named 
them, and not have left their protection to be implied 
from any indefinite defeription, which no where elfe oc¬ 
curs in the a£t. If the claufe be not confined to ads of 
magiftracy, many grievances and fpoliations committed 
by the Company’s fervants on goods in their tranfit 
through the docks to the Weji Indies mufl pafs without 
remedy \ for they could not frequently be known till after 
three calendar months, when the limitation of time would 
run upon them, and no aClion .could be brought againfl 
the Company or their fervants. [Lord Ellenhorough C. J. 
1 do not fee how aCls of fpoliation can be faid to be done 
“ in purfuance or coloufof the aCl.”] Injuries may hap¬ 
pen by the negligence of fervants in the a£I of loading 
goods on board outward-bound fliips, which might not be 
difeovered till after their ariival in the Indies, and 
before notice could be fent home the time would be out 
for bringing an aCfion. The mere naming of the trea- 
furer as defendant cannot bring the cafe within the 185th 
claufe; for then no aClion even on a contraCf made with 
the Company, in which the treafurer mull be fued, could 
be brought without giving the notice there required, and 
within three months, which would be fo manifeflly ab- 
furd and unjufl that the Legillature could not have in¬ 
tended fuch a provifion. 

Erjkinef Gibbs, and Giles in fupport of the rule. By^ 
making the treafurer of the Company the nominal de¬ 
fendant in the aeiion, the plafntifFs admit that the a£l of 
the dire£lors, of which they complain, (and to which per- 
fonally the defendant as treafurer was uo party) was an 
a£l done in pur/uame,** or at leail '* under colour of the 

14 alii*' 
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aR s'* for Other wife there was no authority given to i‘ue 
the treafurer for the afls oF the Company; and therefore 
the 14 days* notice ought to have been given under the 
185th fedion. It is enough that the a£I complained of was 
done ** under colour** of the ilatute; an exprefllon which 
is ufed di$jun£lively with things done “ in purfuance of** 
it, and was meant to include fuch ads as were not ftrid- 
ly jujlified by the (latute; for there the defendant would 
not want to tender amends^ which it was the objedof the (la- 
tute in requiring the notice to be given to enable him to do. 
It meant to hold out this opportunity of proteding them- 
felves to the oflicers of the Company, who had bona fide 
meant to do the ad complained of in their official cha- 
raders under the powers of the fiatute, however miflaken 
they mipht turn out to be in their conftrudion of it} to 
corred an error which the magnitude and complexity of 
the truft might fubjed them to. Here it was clear that 
the order of the dirtdors, out of which the grievance 
complained of arofe, was an ad done in their official ca¬ 
pacities i and the defendant being a perfon fued for a thing 
done in purfuance or undtr colour of the aff, was there¬ 
fore entitled to the notice required by/ 185.: for/ 184. 
makes the Company a perfon^ for the purpofe of fuing and 
being fued, by fubfiituting the treafurer in lieu of the 
Company as the nominal party in all adions by or againfl 
it. The 185th fcdion contains two difiind provifions, 
which cannot be blended without manifefl contradidion. 
By the firft, the mayor, aldermen, and juftices ading 
under that ad arc entitled to the protedion of the flat. 
24 Geo, 2 , c. 44., which requires one calendar month*^ no¬ 
tice to be given to a juflice of peace before any adion 
brought againft him for any thing done ex officio. And 
tlicn the claufe goes on to enad, that no adion fhall be 
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commenced againO; any perfon for any iking done in purfu^ 
ance or under colour of the aS until fourteen days* notice. See, 
and under the former ftatute, the a£lion may be brought 
within fx calendar months after the a£l: done; but in 
the latter ftatute it is limited to three. But if this claufe 
had been meant to be confined to conilables and others 
afting under the immediate dired^ions of the magiftrates, 
it would not have limited diflferent periods. 

Curia adv, vult. 

Lord ELLENnoROUGH C. J. now delivered the opinion 
of the Court. 

On looking at the 184th and 185th fcdlions of the flat. 
39 Geo, 3. c. 69. we tliink that notice ought to have been 
given to the treafurer of the Company, againfi whom the 
adlion is brought, who, by f. 184. is fubllituted in the 
place of the Company, for the purpofe of fuing in all 
adlions infiituted by them, or of being fued for the reco¬ 
very of any claim or demand upon or of any damages oc- 
cafioncd by the Company. The firft part of the 185th 
fedion extends the provifions of the ftat. 24 Geo, 2. c. 44. 
to the lord mayor, aldermen, and juftices adiiig under 
the authority of this ad. It does not merely give them, 
what they had before, the benefit of the ftat. of Geo. 2.; 
but as by the ad in queftion they had duties caft upon 
th.cm to perform out of the limits of the city of London, 
it muft be underftood as applying to thofc cafes: and it 
is to be obferved that that provifion does not extend to 
conftables. The claufe then proceeds to regard another 
clafs of perfons. “ Any petfou or perfons** are very gene¬ 
ral and indefinite words; and the queftion is, Whether 
the Company are to have the benefit of them, fued as 
they are and muft be in the perfon of their treafurer, an4 

not 
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1804. not in their ourn names. Is the treafurer a purfin within 

^ the meaning of the a£l ? To fay that he is not would be 

to narrow the a£f without any fufEcient reafon. He is 
****^*** efts iegis for the purpofe of being fued, &c. The claufe 
does not fay that ** no a£Iion (hall be commenced againd 
any perfon or perfuns for any thing done by him or them 
in purfuance or under colour of the a£l; }** for then it 
might be faid that the grievance complained of was not 
done by the defendant^ but by the Company. The quedion 
then is, Was this a thing done by any perfon or perfons 
•* in purfuance or under colour of this a£l ?'* The notice 
certainly applies to all a£tions of trefpafs and tort. Whe¬ 
ther it extend to affumpfu 1 (hould doubt, according to 
the cafe of Irving v. Wilfon (/i) ;* where a revenue olhcer 
having feized goods as forfeited which were not liable to 
feizure, and having taken money of the owner to reteafe 
them, an action for money had and received was brought 
to recover it back again ; to which objection was taken, 
that the officer had not had a month’s notice before the 
bringing of the a^ion under the flat. 23 Geo. 3. c. 70. 
f. 30. But the a£iion was holden to be well brought 
nutwithdanding the want of fuch notice. And my Bro¬ 
ther Grcfe confidercd that the datute extended only to 
a£fions of trefpafs or tort, becaufe the requiting of no¬ 
tice was to give the officer an opportunity of tendering 
amendsbut that it did not extend to an adtion of affiimp- 
iit. There will be no repugnancy in the condrudfioii 
which we now put upon the a£l;. For, taking the former 
part of the 185th claufe to extend only to the lord mayor, 
aldermen, and judices, the^ will hare all the privileges 
given them by the former datute. AikI (stherperfons men* 

{«) 4 7 crm Rejt. 485. 
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tioned in the fubfequent part will have their privileges 
under this a£t only. It has been argued that this con- 
ftru£lion will deprive perfons of their remedy whofc 
ground of complaint is not difcovered fo as to be commu¬ 
nicated to them till after three calendar months, when it 
will be too late to give notice. That argument certainly 
prevails to a condderable extent; but if the legiflature 
have not provided for that, we cannot make a law for 
them, nor control a provilion which in itfelf is clear and 
plain, becaufe we cannot obviate all the difficulties which 
may arife out of it. If great inconvenience be likely to 
happen, that may form a ground of application elfewhere. 
Here the claufe exprefsly direfis “ that no a£^ion lhall 
be commenced againd any perfon for any thing done in 
purfuance or under colour of this a£l;, until 14 days* no¬ 
tice lhall be thereof given.** And the plaintiffs them* 
felves have, by their own action and declaration, fo far 
put a condrufiion upon the thing done as having been 
done under colour of the a£t, that they have made the 
treafnrer defendant in a cafe, W'here the only grievance 
complained of is imputed to the company. 

Rule abfolute (a). 


1804. 

Wali-acc 

Smith. 


T’.te dcr«;niiant*s cou'ifrl ijnmeHatel}' agrerd to wave their advantage, 
•in’ 'rfer 'hr tiiJividiiii injary complained ot' to arbitration. 
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Futiaj^ 
May 4th. 


PoTTJiR and Another agaitift Brown. 


Wh^re the plain> 
tift' gi>e tiiede* 
fc-nnjnr, in a fo< 
:ei5ii iviincry, 
Hhrre both weic 
f<*ii(lcnTf a bill 
Cl eachange 
drawn b> ihc de¬ 
fendant ^tfon a 
ftrjea in Lna* 
land) which bill 
waa aftsrwaida 
protefled here for 
non-accepUnccy 
and the defend¬ 
ant afierwards, 
while dill rcfu 
dent abroad, be¬ 
came bankrupt 
thrre, and ob¬ 
tained a certifi¬ 
cate of oifchaige 
by the law of 
that (late j held 
that fuch cent, 
ficate was a bar 
to an adlion here 
upon an implied 
airatnpfit to pay 
the amount of 
the bill in con- 
lequence of fuch 
iion-arceptance 
in England. 


H £ plaintiffs declared as payees of a bill of exchange 
drawn by the defendant at Baltimore in America on 
the 2d of September iSoiy dire£led to Anthony Mangin of 
London^ whereby ihc defendant requefted A, Mangin fixty 
days after fight to pay to the plaintiffs or order 1200/. 
fterling for value received, which bill was delivered by 
the defendant to the plaintiffs. The plaintiffs then aver¬ 
red that the bill was on the 23d of December 1801 pre- 
fented by them for acceptance to A. Mangin^ who refufed 
to accept the fame •, and thereupon they caufed it to be 
protefled for non-acceptance according to the cuflom of 
merchants; by reafon whereof the defendant became li¬ 
able 10 pay the faid fum upon requeft, and being fo liable 
he promifed to pay it. The declaration alfo contained 
the common money counts : to which latter the defend¬ 
ant pleaded the general iffue. And as to the iirfl count 
he pleaded, that by a certain a£l of the Congrefs of the 
United States of America of the 2d of December i yyp, 
intitlcd, An ail to ^ablijh an uniform fyflem of bankruptcy 
throughout the United States^ it was ena£led, that after the 


xft of June 1800, if any merchant or other perfon refiding 
within the U. S. adlually uffng the trade of merchan- 


(iife, &c. by buying and felling, &c. fhould do certain 
ads, (enumerating them,) every fuch perfon fhould be 
deemed a bankrupt} provided the petition for the com- 
miffion of bankrupt fliould be preferred within fix months 
after the a£l of bankruptcy committed. And it was fur¬ 
ther ena£led, that the judge of the diflrid court where 
the debtor then refided, or ufually refided, at the time of 

5 com- 
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committing the of bankruptcy, upon petition of any 
one or more creditors, &c. ihould have power to appoint 
commiflioners of the faid bankrupt, upon aflldavit of the 
petitioning creditor’s debt, and giving bond to the bank¬ 
rupt* conditioned to prove it, Sec., which commiflioners 
ihould have power after they had declared the party a 
bankrupt, to take into their pofleflion all his eflates real 
and perfonal, &c. in law or equity, &c. till aflignees 
ihould be appointed ; and fliould give due notice of the 
bankruptcy, and appoint a place for the creditors to meet 
and ci'.ufe aflignees; at which meeting the commiflioners 
ihould admit the creditors to prove their debts; and when 
any creditor fliould refide at a diflance, ihould allow the 
debt of fuch creditor to be proved by oath or aflirmatlon 
made before fome competent authority and duly certifled; 
and ihould admit any perfon duly authorifcd by letter of 
attorney from fuch creditor to vote in the choice of the 
aflignees ; and fliould afllgn all the bankrupt’s eflate and 
efle£l$, with all muniments, &c. to the aflignees, 

It then contained proviflons for the furrencler and exami¬ 
nation of the bankrupt, who was required to execute in 
due form fuch alTignment of his eflate and eflecls as fliould 
be directed by the commiflioners, to veil the fame in the 
aflignees, their heirs, executors, &c. in trufl for the ufe 
of all and every the creditors who ihould prove their 
debts, &c. That in cafe any fuch bankrupt ihould after¬ 
wards be arrefled or impleaded for or on account of any 
of the faid debts, he might appear without bail, and plead 
the general iflue, and give that a£l and the fpeclal matter 
in evidence: and the certificate of fuch bankrupt con¬ 
forming, and the allowance thereof according to the di- 
re£lions of that a£l, ihould be allowed to be fulHcient 
evidence prima facie of the party's being a bankrupt 

within 
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within the meaning of that ac^, and of the commidion, 
&c<y and a rerdidl (hould thereupon pafs for the dt^fend- 
ant| unlefs the plaintiif ihould prove that the certificate 
was obtained unfairiy and by fraud. It then fet forth 
various regulations agaiiifl frau^, and enaded that every 
fuch bankrupt Jbould be ilifcharged from all debts by him due 
ur owing at the time he became bankrupt^ and all which were 
or might have been proved under the /aid eommjjpon* And 
it was further enacled, that every perfon who thould have 
bona fide given credit to or taken fecurities payable at fu¬ 
ture days from perfons who w'cre or (huuld become 
baiikruptSt net due at the time of fuch perfons becoming 
bankrupts, ihould be admitted to prove their debts and 
coatracls as if they were payable prefently. The defend¬ 
ant then at'crred, that on the 22d olFebruary 1802, while 
that a£l was in forc^*, he was a merchant rtfiding at Bal¬ 
timore within the United States of Atmrica^ and acluilly 
uilng there the trade of merchandlfc by buyirg and fell¬ 
ing, and that he fo rLfiding and exerciiit g trade, -See. be¬ 
came indebted to one W. li. in loco doi!.i;s, ^c.; and 
that after the caufe of a£lion in tlie lit count rneiKioiied 
accrued to the piaintids (tiie faid debt to W. E. being 
then due), the defendant became a bankrupt within the 
meaning of the faid a£l. And fo the plea proceeded to 
ftatc the iffuing of the commiffion of bankrupt againft him 
on the petition of JF. in ilie manner preferibed by the 
that the commillloneis poircifcd thcmfelvcs of all the 
defendant's efiate and clfcCls, and iiTued the nr.tice re¬ 
quired to the bankrupt to furrender himfelf, an.! to tlie 
creditors to con e in and prove their debts j that the de¬ 
fendant did furrender and conform himfclf to the acl; 
that he was declared a bankrupt after the id of fui.e 
180C) and before the fuing out of the commifii.'n ; that 
2 the 
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the creditors were by due notice required to prove their 
debts, and to aflent or dlflcnt from his certificate; that 
his certificate was afterwards figned by full twO'thirds of 
the creditors in number and value, for the purpofe of his 
being difeharged from his debts, in purfuance of the aft; 
and that that certificate was duly allowed by the judge of 
the diflrift. The defendant then averred, that after the 
making of the contraft after mentioned, in purfuance of 
which the bill of exchange in the firfl count mentioned 
was drawn, and alfo before, at, and after the time of the 
defendant’s drawing that bill and receiving the confidera* 
tion after mentioned for the fame, the plaintiffs were 
merchants carrying on trade in copartnerfhip as well its the 
United States of America, to wit, at Baltimore aforefaid as 
in England t and having *a haufe of trade in the 17 . 5 ., to 
wit, at Baltimore aforefaid, where one of the plaintiffs (W. 
Page) then refilled i and they fo carrying on trade, and 
having a houfe of trade in the U. S., and one of them fo 
refiding there as aforefaid, they, before the defendant became 
a banhruptf viz. on zd September i box, at Baltimore in the 
faid U. S. contrasted with the defendant to purchafe of him 
fuch bill of exchange as in that count is mentioned, and 
then and there delivered to him in payment, and as a con- 
fidrration for the fame, divers promiflbry notes then and 
there in the faid U. S. made by one R. D. : and there* 
upon, before the defendant became a bankrupt, viz. on 
2d September i8oi, at Baltimore in the faid U.S., in pur¬ 
fuance of the lafl mentioned contraft, and in confideration 
of the aforefaid promiffory notes fo to him delivered a» 
aforefaid, the defendant made and drew the faid bill of 
exchange in the fii ft count mentioned, and delivered the 
fame to the plaintiffs} and that the faid debt by the firft 
count attempted to be recovered did not, nor did any part thereof 
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accrue in this realm or elfewhere than in the faid 17 . 5 . in any 
other or different manner than this^ that the faid bill of ex¬ 
change being drawn in the S. as aforefiidi was drawn 
upon a perfon in this realm^ and was prefented for acceptance 
in this realm, and was refufed acceptance in this realm, viz. 
at London, &c. And the defendant further averred, that 
the faid bill was prefented for and refufed acceptance, as 
in the faid count mentioned, and the faid fum in the faid 
bill mentioned became and was due and owing as afore- 
faid before the date or fuing forth of the commiflion 
againft the defendant, and before he became bankrupt as 
aforefaid; and that after the fame fum fo became due, and 
after the date and fuing forth of the commiflion, and while 
the fame was in profecution, and before the commence¬ 
ment of this adion, viz. on 3d of March 1801, at Bahi- 
more in the faid U, S,, the plaintiffs proved under the faid 
commiffion as creditors of the defendant, taking the benefit of 
the faid commijjlon, the contents of the faid bill of exchange, as 
a debt to them, and then due and owing from the defend¬ 
ant, they then and there being as fuch creditors entitled to 
prove the fame as aforefaid, and to take the benefit of the 
faid commifiion as aforefaid, to wit, at, &c. concluding 
with a veiidcation. To this there was a general de¬ 
murrer, and joinder. 


7 *. Carr in fupport of the demurrer. A certificate ob¬ 
tained by a bankrupt abroad under a commiflion iflued by 
authority of the law of that country cannot be pleaded in 
bar to an a£lion here for a caufe of a£lion arlfing in this 
country: for the law of a foreign (late cannot bind the 
fubje£ls of this country, nor abrogate a contraf^ arifing 
here. If indeed the caufe of aftion mud be taken to 
have arifen in America, where the defendant obtained his 

certifi- 
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certificatCt the cafe cannot be diftingmChed from Battan^ 
tine V. Golding (a), the do£Irine of which has been lately 
recognized in Smith v. Buchanan (^): but if it arofe here 
the laft mentioned cafe is an authority in point that the 
foreign certificate is no bar \ and the fame principle is 
cftablifiied by the cafe of FoUiott v. Ogden (r), Now, ift. 
The immediate caufe of a^ion arofe in this country; for 
the caufe of a£tion is the afiumpfit raifed by law upon the 
legal liability of the defendant to pay the amount of the 
bill drawn by him, in confequence of the diihonour of the 
bill, which was in England, This is a right of a£lion col¬ 
lateral to the bill itfelf, and did not exift in America before 
the non‘acceptance of the bill, but arofe on the difhouour 
of the bill; for which .the drawer is fuable immediately, 
without waiting for the time the bill had to run. Bright v. 
Furrier (J), MilfordMayor (e), and BallingalU v. Glof 
ter [f), 2dly, This, being a fimple contrail; debt, follows 
the perfon of the creditor and nut of the debtor. But, 3dly, 
Suppofing the right of a^ion to be fountled on the bill, 
yet that being a negotiable inftrument in its nature, and 
as it were a vifible chofe in a£lion, and being addreifed 
for acceptance to a perfon in England, it may be faid to 
have transferred the original debt in a peculiar manner 
from America to England^ as if the contrafl had been ori¬ 
ginally made here: it was a contrafl by the drawer to 
pay the holder a fum of money in this country. Then 
the promife and the breach of it may both be faid to have 
happened here, and out of the jurifdiflion of the U. S. 
In Burrows v. jemino (g) the acceptance (on which the 
plaintiff was fued here) was.at Leghorn^ in which country 
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^d) London Sittings after *tr]n. Term, 17 ^ 5 * Bull. N, P. 169. 
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he had obtained his difeharge: and In Ballantine v. Otf/d- 
ing [a) the bill was drawn in Ireland^ and payable by the 
defendant who refided there, where the difeharge was. 
But in Rohin/on v. Blnnd{b)f where a bill of exchange was 
drawn by Sir J. Bland at Paris upon himfelf in England 
(which bill being drawn for money won at play was on 
that ground hoKlen to be void); Lord Mansfield faid, 
<< the law of the place can never be the rule where the 
tranfadlion is entered into with an exprefs view to the 
law of another country. Here ibepayment is to be made 
Iff England; it is an Etiglijhfecurlfy, and fo intended by 
the parties.” And the other Judges fpoke to the fame 
eire£l:. The fame rule will apply to this cafe: the plain¬ 
tiff looked to Engli/b fecurity, and required his debt to be 
made payable here. (The Court having exprefled a clear 
opinion againil him on this point, the other points were 
not urged.) 


Jervis contra W'as (lopped by the Court. 

Lord Elleneorough C. J. The rule was well laid 
down by Lord Mansfield in Ballantine v. Goldingy that 
what is a difeharge of a debt in the country where it was 
contra£led,ls a difeharge of it every where. And that prin¬ 
ciple was recognized in Hunter v. Potts {c). Now this debt 
arofe out of a contrail in Anuricn. The debt was incurred 
there for which the bill was given. I'he bill was drawn in 
America upon a perfun in England t but not having been 
accepted, the parties (lood on their original rights, upon 
acontra£l made in Amcricay for which a fecuriry was there 
agreed to be taken, upon the faith indeed that it would be 
accepted and paid in Englands but of which there has been 
no performance: noEng'tfijafl has been done to alter the 

*(«) M tiCte. J. B.R Ce L'urht. L. 347. ift edit, 

(i) 1 £u>r. 1077. (tj 4 VVfft. r /i. i8j. 
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forniaticC) which is one of the circumftanccs on which the forrttt 

implied alTumpfit is founded, muft have been Biven in 
Americay where the parties are ftated to have refided when 
the bill was given, and when the bankruptcy happened, 
and nothing appearing to (hew that they ever changed their 
refidcnce. Then if the bankruptcy and certificate would 
have been a difeharge of the debt in Americoy which it 
clearly would, it mull, by th^ comity of the law of nations, 
recognized in the cafes 1 have mentioned, be the fame 
litre. It is in every day’s experience to recognize the 
hw’s of foreign countries as binding on pcrfonal property} 
as in the fale of Ihips condemned as prize by the fentcnces 
of foreign Ccurts} the rucceffion to pcrfonal property by 
will or inteftacy of the fubjeas of foreign countries. We 
always import together with thesr pcifons the txiiling re¬ 
lations of foreigners as between themfelvcs, according to 
the laws of their refpeaive countries} except indeed 
where thofc laws clafli with the riglits of our own fubjeas 
here, and one or other of the laws mufl: necclTinly give 
w.iv, in which cafe our own is entitled to (he prcfciei.-;**. 

This having been long fettled in principle, and laid up 
umongfl; our acknowledged rules of jurifprudence, it is 
riecdlefs to difcufs it any further. 

Lawrence J. The queaion is, Whether the faas on 
which the plair.iifF raifes the implied promife did not oc- 
cur in America ? Now when the plaintiff agreed to take 
the bill in queftion, drawn by the defendant in Amcrtea 
upon a perfon in Englandy ih£ promife was in effea this, 
to pay the money in America if it were not paid here. 

Then the bill having been refund acceptance here.thc im- 

plied promife to pay the money arofc in Ammcay and 

Vn confe- 
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demand. 

PoTIH 

againfi 

Brown. The Other Judges concurring. 

Judgment for the Defendaii. 


fr'iJay, 
Muj 4ch. 


Doe, on the Dcmife of Jane Shewen, Widow, 
againji Wroot and Others. 


J N ejeftment for a moiety of fevetal copyhold eftates 
in Sutton St. Mary^ Sutton St. NickolaSf and Sutton St. 


at Lincoln Lent afllzes 1803, before Graham B., fubjed 
to the opinion of this Court on the following cafe. 

At a general court baron, holden for the manor of 
Sutton Holland^ on the 22d of 1766, Anthony Jones 


Till admittance 
or the lunen* 
de>ee 1 f a copy* 
huid up'n moit* 

page the All ren. Jamesj copyhold of the manor of Sutton Holland, and in 

driiir«i>ntinuef t i i i * i- 

the ic^ai 'ei.ant, Gedneyf copyhold of the manor of Gedney Pawlett, all in 
devifeMirc^uity ^hc county of Lincoln^ a verdift was found for the plaintiff 

of re cmptioii 
even af.er the 
furrender mide 
without a new 
furrender tn the 
ufe tit his Will j 
but the lepa) 

his deTh “ de* L(q. was admitted as only brother and heir of Richard 
be*il«iaw,'*wiii 7 ^"" dcccafed, tenant to five mefluages and loi A, 
3 R* 9 P* of lying in the three Suttonsf holden of the 
aifu to the heir faid manor by copy of court roll, to hold to the faid A, 

in refpedt to the . . 

■lortpapee. Jontit his hcirs and affigns, for ever, according to the 
cultom of the faid manor. At a fpecial court baron 
holden for the faid manor on the joth of February 1767, 
A. Jones duly furrendeicd the faid mefluages and lands 
to the ufe of T. Alderfon Efq., his heirs and afllgns, con¬ 
ditioned to be void on repayment of the principal mort¬ 
gage fum of 1000/., with interefl, on the i6ih oi June 
then next. Afterwards, at the fame court, A. Jones fur- 
rendcred the faid mefliiages, lands, &c. to the ufe of his 
will. T. Alierjon was never admitted on the above con¬ 


ditional 
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ditional furrender; but A. Jonet continued dn poff flion 
of the fatd eftates and receipt of the rents and profits un¬ 
til his death, and died inteftate, leaving Jane Jones his 
filler and heir, who was, at a court holden for the 
manor on the 4th of 0 £loher 1770, duly admitted to the 
faid eilates, to hold to her and her heirs, &c. On the 
2d of OSlober 1770, Y. Alderfin duly acknowlf'dged fatif- 
fa£lion on the above conditional furrender, which ac¬ 
knowledgment was enrolled at the faid cnurt on the 23d 
of Jlfay 1771, On the loth of OSlober 1770, Jane Jones 
furrendcred all her faid mefiuages, lands, &c. to the ufe 
of J. F,t S. a., and R. F., executors of JF". LangUyy and 
their heirs, &c. upon condition to be void on repayment 
to them of 4000/., with interell, on the lothof April fol¬ 
lowing i which furrender was duly prefented on the 23d 
of May 1771; and at a court baton, holden on the 23d 
oi May \Tjit Jane Jones furrendcred ail her faid mef- 
fuages, lands, &c. to the ufe of her will. Langlefi exe¬ 
cutors were never admitted on the above conditional fur- 
render ; but Jane Jones continued in poflclfion of the faid 
eilates and receipt of the rents and profits until her death, 
and file died iiiteftate, leaving Gryfyd Prife Efq. her 
heir; who, at a court holden on the 3 ill of May 1787, 
was accordingly admitted tenant, to hold to him| his heirs, 
&c. Gryffyd Pricey by a codicil to his will duly executed, 
and dated the 17th of April 1787, charged the above 
copyholds with an annuity of 200/. to his wife for life, 
and, fubjefl thereto, he devifed all the faid real eilates fo 
defeended, and the trull and equity of redemption of fuch 
parts thereof as were then ^in mortgage, or wherein he 
flood feifed of an equitable cllate only, of what tenure 
or nature foever the fame might confill, unto his coufin 
Je/m Llewellyn in fee: and afterwards died, kaving the 

R 3 iaid 
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Dot deni. 
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i8o4i faid ^ahn LUtveHyn and Jane Shewen^ the IcIIbr of the 

Doe^m plaintiff* ^*s couHns and heirs at law. At a manor court 

Shkwin 'holdcn on the 27ih of June 1788, John HewUyn was 
'WiooT. admitted under the faid codicil of Gryffyd Price to the 
above mcfluages and lands, to hold to him, his heirs and 
alTigns. At a manor court holden on the 19th of May 
was enrolled an acknowledgment of fatisfa£lion, 
dated the 9th of ^^r /7 1796, from iS. jP. the furviving 
executor of IV. Langley^ and from W* Langley his fon 
and refidunry legatee, on the above furrender, made the 
10th of Cooler 1770. In the 28th Geo. 3. an a£t paffed 
for dividing and enclofing the commons of Long Sutton^ 
comprifing the three Sutions ; and the commiflloners, by 
their award, dated 9th of January 1790, allotted to John 
Llexmllyn^ in refpedl to the above five copyhold mcfluages 
and in lieu of the rights of common, 78 A. 3 R. 19 P. 
of land in button St. Mary. The a£l contains the ufual 
claufe that the commifliuncrs are not to determine on 
titles. At a general court baron, holden for the manor of 
Gedney Pawleity on the ift of October 1739, Jane^ the wife 
of the Rev. A. Jones^ clerk, was admitted as daughter and 
heir of Jane Grijfiih^ widow, deceafed, to 10 acres of 
land in Gedney^ to hold to her, her heirs, See. And at the 
fame court was prefented a furrender made by A. Jones 
and Jane his wife, on tlie 27th of July then lafi, of the 
faid 10 acres in Gedmy, to the ufe of them for their lives 
and the life of the furvivor; remainder to the heirs of 
their tv/o bodies, remainder to the right heirs of A. Jones. 
And A. Jones and Jane his wife were thereupon admitted 
tenants on the above furrender to the faid land. On their 
deaths the land defeended to Richard Jones^ their eldell 
fon } and on his death, without iflTue, to his only brother 
Aytheny Jonesi and on his death, without ifiue, to his only 

fitter 
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fiftcT Jane Jones ; and on her death, without iflbc, to 
Gryffyd Price Efq. her heir at law. But neither Richardt 
Anthony^ or Jane JoneSy or Gryffyd Price, were ever ad¬ 
mitted thereto. By an indenture, dated loth of Qcioher 
1770, between the abovenamed 7 *. Alderfon of the firft 
part, the faid Jane Jones fpinfter, of the fecond'part, and 
J» F; S. B., and R. F., (rxecutors of /F. Langley) of the 
third part; reciting the mortgage for locc/. from A, 
Jones to Alderfon, dated 15 th and i6th oi January 
1767, of the freehold eftates of A. Jones in Sutton St. 
Mary, Sutton, and Gedney aforefaid, and which indenture 
of the loth of O^ober 1770 was an aflignmeiit and con¬ 
firmation of the faid mortgage, and made for fecuring 
4000/. and intereft to J»mF., S. B., and R. F., and wherein 
is a covenant from Jane Jones, that for the better fecuring 
the payment of the faid 4000/. and intereft, (he would 
immediately furrender all the copyhold premifes before 
mentioned to the ufc of J. F. &c., their heirs and af- 
(igns, redeemable on repayment of the 4000/. and in¬ 
tereft ; but no furrender was made by Jane Jones in pur- 
fuaace of this covenant. At a court holden for the manor 
of Gedney Pawlett, on the 31ft of March 1796, John Lle^ 
naellyn was admitted under the faid codicil of Gryffyd 
Price to the faid 10 acres of land in Gedney, to hold to 
him in fee: an<l on the 30th of April 1796, in confidera- 
tion, &c. he furrendered all the faid copyhold melTuages 
and lands in Long Sutton, &c. as well the old eftates 
as the new allotments, and alfo the faid land in Gedney, in 
different parcels, to the prefent defendants, who have been 
duly admitted thereto, and aie now in puiTeinon thereof 
The queftion for the opinion of the Court was, Whether 
the leflbr of the plaintiff were entitled to recover one 
moiety of the copyhold eftates in Long Sutton, otherwjfe 

K 4 Sutton 
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1804. . Sutton St, Mary, Sutton St, Nicholas, Sutton St, JamiSf 
— and Gednsy^ or either of thenii as one of the heirs at law 

SKBwtM* oi Gryffyd Pricct the fame not having been furrendered 

Waout. Gryffyd Price to the ufe of his will ? or, Whe¬ 

ther the faid Gryffyd Pricd% ititereft therein was not an 
equitable eftate only, and as fuch paficd by his will with¬ 
out fuch furrender ? 


Balguyt for the leflbr of the plaintiff, contended that 
Gryffyd Price had a legal and not an equitable cftate only 
in the copyholds in quellion j and he nut having furreii- 
dered to the ufe of his will, the eltates could not pafs to 
his devifee. Where one is in legal feifin as tenant of 
copyhold lands, and, by what is called a will, appoints thofe 
lands to the ufe of another, he muff furrender to the ufe 
of his will. In Cokis Copyh. f, 39. it is faid, ** a furren¬ 
der (where by a fubfequent admittance the grant is to re¬ 
ceive its perfeflion and confirmation) is rather a mani- 
fefting of the .grantor’s intention than of pafling away any 
intereft in the poffeilion; for till admittance the lord 
taketh notice of the grantor as his tenant, and he fhall 
receive the profits of the land to his own ufe, and fhall 
difcharge all fervices due to the lord }’* but ** he cannot 
pafs away the land to any other, or fubjtft it to any other 
incumbrance than it was fubjeft to at the time of the fur¬ 
render. Neither in the grantee is any manner of intereff 
invefted before admittance *, for if he enter he is a tref- 
paffer, &c. And if he furrender to the ufe of another, 
this furrender is merely void, and by no matter er poff 
fadio can be confirmed.*’ And he alfo referred to Perry 
V. Whitehead [a)i Kenebeh, Serafton {b)^ and to the follow- 




(«) S Fe /, jufi , 30. 


ing 
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ing MS. cafe: ** Floyd v. Aldridge and, Willis^ loth JVbv. 
1777. Ill 17734 the teflatOT mortgaged the copyhold in 
feC} and furrendered to the mortgagee, but the latter was 
not admitted. The money was not paid at the time. 
The teftator made his will in 1774, and devifed the cftate, 
without a furrender, to the ufe of his will; and died in 
*775* devifce brought this bill to redeem, making 
the heir a party. Sir Y. Sewell, Mailer of the Rolls, dif> 
milTed the bill, faying, that the plaintiff had no interell in 
the copyhold in praflice or otherwife. If the mortgagee 
have not the legal ellate, there is no equity of redemption. 
The legal ellate remains in the furrenderor till admittance 
of the furrenderee. After the hill furrender, before ad¬ 
mittance, he is tenant to ahe lord, and may therefore fur- 
render to the ufe of his will. A fecond cannot prejudice 
a firll furrender. When the hrll furrenderee comes in he 
will be admitted. A mortgagee is feldom admitted: the 
mortgage is difcharged by an entry on the court rolls. 
All remains in the mortgagor} no fine, no change of 
tenant, &c. As he might have made a furrender to the 
ufe of his will without prejudice to the mortgagee, he 
ought to have done it; and the ellate cannot pafs at law; 
and equity will not allifl a volunteer againll the heir.” 


1804. 

Doi 

Smkwem 

W*oor. 


The Court afked the defendant’s counfcl where the dif¬ 
ficulty was ? For till admittance the legal ellate continues 
in the furrenderor, and deicends to his heir, if it be not 
devifed, and a furrender made to the ufe of the will. 


Reader, contra, admitted that till admittance of the fur¬ 
renderee the legal ellate remains in the furrenderor, fo as 
to fubjedl him to all the fervices due to the lord: but he 
meant to have argued, that he had not any beneficial 

4 alien* 
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alienable eftate in him after tlie funrenderi and could not 
make any new difpofition of the land without fatisfacliion 
of the furrendcr being firft entered on the court roil of the 
manor; and the admittance of the furrenderee at any 
time afterwards would certainly relate back to the time 
of the furrender. Therefore as to all but the lord the fur- 
renderor feems to have only fuch equitable right as he 
had referved to himfelf by the terms of the furrender; 
and therefore the equity of redemption might pafs by the 
will, without a furrender to the ufe cf it; which furrender, 
pending the former unfatisfied furrender, feems to be ufe- 
lefs. Or taking him to have the legal eftate, yet holding it 
merely as a truftee, it would defeend to his heir as a bare 
truft which could not be fet up againd the ceiluy que trud, 
who claimed under the will. He admitted, however, 
the application of the cafes of Kenebel v. Scraftony and 
Flo^d V. Aldridgey againd his argument. 

• 

Lord Ellemborough C. J. We can only look to the 
legal eftate, and that is clearly not in the devifees, but iu 
the heir at law of the furrenderor; and if the devifees 
have an equitable intereft, they muft claim it elfewhere, 
and not in a court of law. For as to the do£frine that the 
legal eftate cannot be fet up at law by a truftee againft 
his ceftuy que truft, that has been long repudiated, ever 
fince a cafe which was argued in the Exchequer Chamber 
fome years ago (<i). 

Per Curiam, Foftea to the Plaintiff {i), 

(«) i prefume the cafe alluded to by his Lorddiip was IVeaklej an tkt de» 
mfc a/Tta, Bart. v. Regtrt, wbei« Sir IVUtiam Tta had agned about fesen 
pearl before with the d. fendant to grant him, in contlderation of a certain 
fum which was paid, a leafe for hib own and his fun's life ; and 'he defendant, 
on the faith of that a^^reement, had entered into pofleilion nd built a houie on 
Ibe ptemifes* After which Sir fVm. (not having execuieo any leafe) gave the 

defaidant 
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defendant fix months' notice to quit, confidering him ss tenant from jetr to 
year, and brought this eje£iineDt> T he cafe was argued in this Court in 
Trinity Term 29 Gee. 3., when the Court, after taking time to confider, and 
(as it waa unJetftoud) not being agreed in opinion, ciieQed the cafe to be 
argued befoie all the Judges in the Exchequer-chamber, which argument 
took place m Michaelmas Term 30 Gee- 3., when a fecond argument was 
awarded ; but the cafe was neva brought before the Jurgea again. [Vide 
7 Term Ref. 51 .] But, TcolleAed at the time. Lord Loughhonugc C. J. 
CeulJ, yyhlurflf and Euller Js.,weie of opinion that the defendant’s equitable 
title might be fet up as a defence to the ejedlmrnt. Lord Ktrysn C. J. 
Eyre C. B. and Heath J. were decidedly of a dilTerent opinion : and with 
thefe it is probable that the other Judges coincided j though 1 have no aiitho. 
riiy kr faying fo; and no public opinion was ultimately delivccd on the 
cafe. But that an equitable title cannot be fet up in ejectment has ever fince 
been confidered as fettled. Vide Doe v. Sylteurn^ 7 Term Ref. X., Gdodtitle v. 
Jones, in Error, ib. qy., Dae v. IVhorton, 8 Term Ref a., and Roe v ReaJe, 
ib, ttz, 3 , Sec alfo, on the faiiw fubjedt, Doe v. F^gge, i Term Ref. 75S., 
Dot v. Stafle, 2 Term Ref. 684 , and Rce v. Lowe, 1 JI. Slae. 446. 

{b) But wlicre the mortgagee is admitted, the equity i>f redemption may 
be devifed by the mortgagor, without having farrendered to the ufc of his 
Will. dCiKg V. King, 3P. tf'ms. 358. 


1804. 


Doe dem. 

SUEWZH 

egetinft 

WaooT. 


BoNNJiR again/i Charlton. 


Friday, 
May 4 th. 


T N afliimpfit, the declaration dated, that on the 14th 
ai Juguji 1782 certain differences were depending 
between the plaintiff and defendant, and that at the affizes 
at Niwce^le a caufe between them was to have been then 
tried, but by an order of Nifi Prius it was ordered by the 
confent of the parties that there fhould be a verdi£f; for 
the plaintiff for 30/. damages and 40J. cods, fubjeft to 
the award of J. A., J. H., and W* 7 *., to whom all 
matters in difference between the parties were referred, 
fo that they fhould make their award in writing on or 
before the loth of November then next, and that the cods 
of the caufe fhould abide the event of the award, &c., atjd 

that 


Where averdia ^ 
is taken for a cer* 
tain fum, fubjeft 
to the award of 
an ai bitrati r, to 
whom a.l matters 
in difierence are 
referred by a rule 
of Nifi Fiius, he 
cannot award a 
greater fum than 
that for which 
the «erdi£l was 
taken, and if he 
do, no afifumpfit 
by implicatioa 
will ai'fe to pay* 
even to the ex¬ 
tent of the ver- 
diA fo taken. 
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Botinis 

againfi 

Chai1>toh. 


that that order (hould be made a rule of Court* It then 
dated Uie mutual promlfes to perform the award, and 
then averred an award made by the arbitrators named on 
the < 5 th of November, adjudging that there was due from 
the defendant to the plaintiff 70/. which they directed to 
be paid on the id of January 1803, and that the coils 
of the arbitration (hould be equally borne, and that the 
defendant diould pay to the plaintiff the further fum of 
5/. 5/. a moiety of fuch cods, and that the plaintiff (hould 
thereupon difcharge the cods of the arbitration: of which 
the defendant had notice. That the order of Nifi Frius 
was afterwards made a rule of Court, and the cods were 
taxed at 73/. By reafon of all which premifes the defend¬ 
ant became liable to pay to the plaintiff the faid fums of 
70/. and 73/., according to the form and effeSl of the award, 
and the fubmiffion, promife, and undertak'fng of the defendant s 
and then dated the breach in nonpayment of thofe fums. 
There were alfo the common counts for money paid, &c. 
The defendant paid into court the 3/. 5/., the moiety of 
the cods of the award, and to the red pleaded non affump- 
lit. And at the trial at the lad fummer affizes at Neio^ 
cajlle, before Thomfon B., a verdidl was found for the 
plaintiff for 143/., made up of the fum of 70/. awarded 
to be paid, and the fum of 73/., the taxed cods mentioned 
in the pleadings of this caufe, fubje£l to the opinion of 
the Court on the following cafe. 

The order of Nifi Frius mentioned in the pleadings was 
as follows: ** it is ordered by the confent of the faid 
parties and their attornies, that there be a verdi£l in this 
« caufe for the plaintiff 30/. damages, and 40X. cods, fub- 
** jefl: to the award and determination of J. A., J. H., 
and W. T., to whom all matters in difference between 
<1 the parties are referred, fo that they or any two of them 

« make 
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** make and publilh their award in writing on or before 
the loth of November next, and that the cofts of the 
*<*caufe (hall abide the event of the award, and the cofts 
** of the arbitration be in the difcretion of the arbitrators^ 
** who may dire£t by, and to whom, and in what manner 
the fame fliall be paid} and that a verdi£l; fliall be en- 
** tered for fuch fum only (if any thing) as the faid arbi* 


1804. 

Bonnvi 

agam/l 

CkAHLTOKi 


trators, or any two of them, (hall find to be due from 
the defendant to the plaintiff.” And if nothing be 
due, then that a verdift fhould be entered for the de¬ 
fendant, &c. Proceeding in the common form, and 
concluding that the order (hould be made a rule of Court, 
&c. The arbitrators afterwards made their award on 
on the < 5 th of November 1802, within the time limited^ 
in which, after reciting the order of Nifi Prius, and con- 
(idering the proofs, they adjudged that there was due 
from the defendant to the plaintiff 70/., and awarded the 
defendant to pay the fame to the plaintiff on the ift of 
Jatwary then next, &c. at a certain place named; and 
further that the cofts of the arbitration (hould be borne 


by the parties equally, and that the defendant fliould pay 
the plaintiff the further fum of 5/. 5/., being a moiety of 
fuch cofts, and thereupon the plaintiff (liould pay all the 
cofts of the arbitration; and that on payment of that 
fum, together with the faid fum of 70/. and the cofts, the 
parties (hould execute mutual releafes. The cofts of the 
caufe were afterwards taxed by the Mafter of this court 
in the fum of 73/. The defendant, on the 6th of Novent- 
ber, had notice of the award, and the plaintiff attended at 
the time and place appointed*for the purpofe of receiving 
the damages and cofts awarded to him; but thejfdefmd- 
ant never paid or tendered the damages or cofts, except 
the faid fum of 5/. 5/. paid into court as aforefaid. The 

plain- 
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BoNNPt 

^gairjt 

Chakiton. 


phintifF's counfcl infilled at the trial that the liiid pay¬ 
ment into court by the defendant of the five guineas ad¬ 
mitted the order of Nifi Prius and award to be the fame 
as fet forth in the declaration. On the 12th of February 
1S03 payment of the fums of 70/. and 73/., mentioned in 
the award and the Mailer’s allocatur, was demanded of 
the defendant, which he did not pay *, and the plIintilF 
difeharged the whole coAs pf the arbitration, being ten 
guineas. There no proof of any promife otherwife 
than as aforefuid. Ihe queAion fur the opinion of the 
Court was, V/hether the plaintiA' were entitled to recover 
any and what fum ? 

RiclmrJfon was to have argued, for the plaintilF, and 7 *. 
Carr for the defciuiant. But on the opening of the cafe, 

The Court exprefled a decided opinion that the arbri- 
trator had no authority to award greater damages than 
what the verdict of the jury had been taken for at the 
trial. The only power given to an arbitrator in fuch cafe 
being to reduce, but not to enhance the damages. And in 
anfv^r to an obfervation by the plaintiff’s r that 

at IcaA the plaintilF might take his judgment for the 30/. 
given by the jury, inafrauch as the award was good up to 
tliat extent, though bad for the exec fi> j the Court faid 
that could not be done in a cafe where the award was of 
of an entire fum, though it might when dilliucl things 
were awarded, fon.e of which were good and others not. 
That if damages were laid in the declaration at 100/., and 
the jury gave 200/., it woul^i be error cn ihc record, and 
a court of error could not cut down the vcrdicl to ico/. 

The bardlhip of the cafe being further preHli*, 1,10 
Jddgcs gave their oniniuiis fcrialim. 
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Lord Ellenborough C. J. The verdi£I was taken at 
the trial for 30/., fubjedl to the award of an arbitrators 
he had therefore a limited jurifdi£Iioni within that amcurit, 
to afl*efs the damages which, upon iovelligation, he (hould 
find that the plaintilF had fuftained 1 but he had no au¬ 
thority to exceed that amount. The damages found by 
the jury may in this refpe£t be. compared to the damages 
laid in the declaration; they operated as a limit to the 
diferetion of the arbitrator, in like manner as the jury are 
'limited by thofe laid in the declaration, if the jury find 
more than are laid, and the plaintiff do not remit the 
excefs upon the record, the Court have no authority to do 
fo, and the verdict will be erroneous. Here we have no¬ 
thing to guide our dlfcre^on cutting down the fum 
awarded. If wc could alk the arbitrator whether the fum 
of 3c/. were right, he might very confiftently anfwer in 
the negative, and tell us that either the 70/. was in fa£l; 
due, or none, or lefs than 30/. That would depend on 
his judgment on the feveral items of the account. There¬ 
fore all that we can fee is, that the arbitrator has formed 
a wrong judgment: w'e have no means of correiling it: 
w^may quaih his award altogether, but we cannot mend 
it. If in (lead of bringing on the queftion in this fhape 
the fa£ls had been laid before the Court by affidavit in a 
fummary way, wc might have formed our judgment upon 
the matter and aided the plaintiff as far w'e were war¬ 
ranted in doing: but 1 underfland an attempt of this fort 
has already face.i made without fuccefs. 


1S04. 

Bonner 

Charlton. 


1^ 

Grose J. I remember the application made feme terms 
ago in this matter. The objc£l there was to enter judg¬ 
ment for the 7c/., which we thought we had no authority 

2 to 
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1804. to dire£l when the jury had only given 30/. The plun* 
tiff then was not fatisfied with 30/. 

Bovmir 

againfi 

CBARtroM. Lawrence J. If the arbitrator had awarded two dif- 
tind fums of 30/., we might have allowed the plaintiff to 
take judgment for the one fum which was legal, and not 
for the other which exceeded his authority. But we can¬ 
not tell whether the arbitrator did not take into his con- 
£deration matters which were not fubmitted to him; and 
that if he had not fo done, whether he would not have 
reduced the damages even below 30/. How then can we 
fay that the plaintiff (hould have judgment for 30/. with¬ 
out knowing on what ground the excefs was given? 
What the Court refufed 90 the former application was to 
give the plaintiff the whole fum awarded. If it had been 
(hewn that the arbitrator at all events thought the plain¬ 
tiff entitled to the 30/. we might have granted the appli¬ 
cation to that extent. 

Le Blanc J. This a£Iion is founded upon an implied 
affumpfit for 70/. and the cods. Now I cannot think 
that under the rule of reference, the verdi£l having been 
taken for 30/. only, that the law will raife an implied af- 
fumpfit to pay as much more as the arbitrator (hall think 
proper to award. The true meaning of the rule of re¬ 
ference is, that tlie parties confent that the arbitrator 
(hall mould the verdiU which has been taken, and that 
the vcrdifl fo moulded by him (hall be taken to be the 
verdi£t which the jury fliould have found. For this pur- 
pofe the verdi£t is always taken at the higheft fum for 
which it is fuppofed that the damages can in any event 
be awarded, generally indeed for the amount of the da- 
• mages 
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tnages laid in the declaration; but it never is underdood 
by the parties to fuch confent rule that tlie arbitrator is at 
liberty to award damages to any extent he pleafes. The 
law therefore will not raife an aiTumpfit to pay any larger 
fum than what the arbitrator had authority to award; 
and he having awarded one entire fumi beyond his autho¬ 
rity, no aflumpfit can be raifed to pay that or any fmaller 
fum. 

Lord Ellbnborough C. J. declared his further con¬ 
currence on the lad mentioned ground. 

Fodea to the Defendant 


Somerville againfc White. 

Rule nifi was obtained for fetting afidc the execu¬ 
tion, and returning the money which had been le¬ 
vied under it, for irregularity \ the execution having been 
fued out pending a writ of error and after notice of the 
allowance. After a fham pica and ifliic joined, and inter¬ 
locutory judgment and a writ of inquiry executed, the 
defendant, four days before final judgment entered up, 
fued out a writ of error on the 9th of Ffhruar^^ return¬ 
able on the nth, and ferveJ notice of the allowance: the 
plulntiiF, notwithftanding, after entering up final judg¬ 
ment on the 15th, fued out execution thereon. 

Garrow (hewed caufe, infiding that It appeared upon 
the very f-c? of the proceedings that the writ of error 
was fued merely for delay \ it having iflued four days be¬ 
fore final judgment entered. That this was a more con¬ 
vincing proof of it than an unguarded acknowledgment 
of the party himfelf in converfation, which was admV- 
VoL. V. L ted 


MS 

1804. 

BoNNXt 

ggaiafi 

CbARIiTON. 


May 7th. 

The Cnnrt will 
not inter that a 
writ of c;rror war 
lu-J our for de* 
l.'.y bi'caufeit 
was fued out bS- 
fore final judg« 
ment figned: 

.'I'ld though it 
ihouU be made 
reiartijbli be.’ort 
finil j>idginei:t,i£ 
will flili operate 
as a fup'-riedejs 
upon thejuvfg- 
tr-fif, Mhich. 
whe) nailed id 
ill.- fame -ertn, 
rria‘e4 l>.)Ck to 
the full day of 
it: and t*'er fors 
csecutio'i ill', ei 
thereon arier 
fuch writ of er¬ 
ror allowed anl 
ferved was fet 
afidc for iiKjU- 
larity. 
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« 

if[o4. to be t fufficlent reafon for fuing out czeeution pend« 

— jng a writ of error. 

SoMttVltES 

Cihhs and Com^n^ contrd, cited JaqUet v. Nixon («), 
where final judgment was not figned till after the writ of 
error fued out and the allowance of it ferved; and there 
BuUir J. recognized the prad^ice of fuing out a writ of 
error before judgment figned; which- he faid happened 
in almoft all cafes $ for otherwife execution would ifiue 
inllantly. And that if a writ of error be fued out, and the 
plaintiff will not fign judgment till after the return of the 
writ, in order to avoid the effed of it, and then fue out 
. execution, the Court would fet that execution alide: and 
to it was done in that cafe. 


The Court referred to Warwick v. Figg (i), where, un« 
der fimilar circumllances, it was contended that the writ 
of error, which was returnable before final judgment, was 
fpent when the judgment was entered up and execution 
iffued, and therefore was no fuperfedeas to the execution. 
But it was ruled otherwife; becaufe the judgment, when 
entered, related back to the firft day of the term, and 
therefore the writ of error was a fuperfedeas to it: and the 
Court therefore fet afide the execution. And they added 
that they could not infer that any delay was intended 
merely from a view of the proceedings, without an ac¬ 
knowledgment by the party that the writ of error was fued 
out merely for delay. That the precaution of fuing out 
the Writ of error before final judgment figned was fome- 
times neceffary: For wherb the judgment was for a large 
fum, a plaintiff would fometimes fue out execution imme¬ 
diately afterwards withojut waiting to have his cods taxed, 

• 

(«) I TVw S79i (S) Bcrttit 196. 

and 
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and before a writ of error could be fued out to ilay hinif 1804. 
if it were not fucd out before. 

S0MB*ViL|.a 

Rule abfolute. 


Nadin agatj ^ Battie and Wardle. 


Mtniay^ 
Maj 7ih. 


'HE defendants were arrefted on a joint ca. fa.; after Ifoneort«o4e« 
which Wardle was difcharged Under an infolvent on°aio*nt^f|. 
debtors* adi, the plaintiff not oppofing fuch difeharge. 

Whereupon debtor. ■ aft. that 

* » wiU not operate 

at a difeharge of 

LxtlUdale now moved to difeharge the other defendant Sfchlr^^oftl* 
BattUt and cited Clark v. Clement and Englifix^a), and 


other cafes there referred to, to Ihew that if a plaintiff 
confent to difeharge one of feveral defendants taken on a 


joint ca. fa., he cannot afterwards take any of the others. 
And though, he obferved, the difeharge in this cafe might 
be faid to be by the a£t of the law, and not, as in that 
cafe, by the plaintiff’s own a£t; yet the plaintiff fo far 
adopted it, that if he had chofen to pay the fixpences he 
might have prevented the difeharge. 


Lord Ellbmbokough C. J. The difeharge cannot be 
faid to have been with the plaintiff’s affent, becaufe he did 
not choofe to detain the party in prifon at his own ex« 
pence. Nor can the law, which works detriment to no 
man, in confequcnce of having direded the difeharge of 
one defendant, fo far implicate the plaintiff’s confent, 
againff the fad, as to operate as a difeharge of the other* 

Per Curiam, Rule tefufed. 


(«} 6 Titm 515. 



^lSo4> 

Mtj 8th. 

One who cove* 

BMti f„r kimj'elff 
hu bars, &c. and 
under hit ewn 
iaiul and ftalf 
for the lA of 
UoUier, fluH be 

r fonrlly bniind 
hit covenant, 
though he dr* 
feribehimfelf 
in the deed at 
covenanting for 
tad on the pjrt 
*iid behalf of 
ftch other usr- 
fro. 


CAStS IN EASTER TERM 


Appleton dgahj/i Binks. 

^jpHE plaintiff declared in covenant upon articles of 
agreement between him on the one part, and the de¬ 
fendant hy the name and deferiptien oj T. Binks, of^ &c. {for 
and on the part and behalf of the Right Hon. Lord Vifeouni 
Rokeby) of the other part, with a profert in curiam of 
the articles fc -led ivith the feai of the defendant ; where¬ 
by, the plaintiff, in confidcration of 6000/. paid by Lord 
Rokeby, coven-..nted with the dtfendant, his heirs and ojfigns^ 
that he (the plaintiff), his heirr., Sec. would, at the coft 
of Lord Rohbyt his heirs, Sec. cn cr before the 13th of 
May 1803, by fuch conveyances as Lord R. ftiould re¬ 
quire, convey to Lord i?., &c. in fee, certain premifes in 
the county of Tork^ Sec., witb fuch warranty. Sec. as 
Lord Rokeby {hould require. Sec. In confideration whereof 
the defendant for himfelf his heirs, exicntorSf Sec. on the 
part and behalf of the faid Lord Vifeount Rokeby, did there¬ 
by covenant with the plaintiff that Lord V. Rokeby, his 
hnrsy Sec. (hould pay to the plaintiff the faid (Sooc/. the 
purchafe-money at the time of fealing and executing of 
the conveyances aforefald *, with a provifo that if Lord 
Rokebfh counfel (hould not approve of the plaintiff *8 title 
to the premifes, or if Lord R. (hould die before the faid 
13th of May next,the agreement (liould be void. '1 he plain¬ 
tiff then averred his feifin in fee of the premifes, and that 
his title was approved by Lord Rokelfs counfel, and that 
Lord R. was (till livingand that though the plainti(F 
was willing to execute proper conveyances to Lord 
J?., his heirs, See. at their cods, &c. f all which pre- 
nfifet Lord R.,. after, the making of the faid articles, had 
notice / and although the plaintiff, after making the articles, 

apd 
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and before the 13th of May next enfuing» &c. gave notice 
to Lord Rokeby and the defendant tint the plaintifF and his 
ivife were ready and v/illing to convey to Lord R., his 
beirsy &e. yet Lord Rzhhy has not p lid to tlio pl.iintiiF the 
faid 6coo/. the purchafe-mcncy, but has refufed, Sec. \ 
nor did Lord R. require any convt.y-4noc, Izc.y but de¬ 
clined fo to do: contnry to the cffccl of the articles and 
the covenant of thr dcfe/iJ.in;; Sic. whereby tiie defendant 
has broken hib covenar.t, Stc. to tli*- d.ima.,|;r- of the plaiiitiiF, 
Sec. To this th&ic was a g'Micial deniutrer and joinder. 


1804. 


ArrtBToiSr 

mgah^ 

Bijiki. 


W. Jnclfofiy in fupport of tlie d'uruirrer, propofed to 
argue, lit, that a deed could not be made by an ngenty as 
fuch; or, 2d!y, th.it if it could, covenant did not lie 
againd him, upon articles defcribiiig him to be merely 
agent for another. But 

The Court faid that it was impofTible to contend that 
where one covcnr.nts for another he is not to be bound by 
it} the covenant being in hh own name **Jor himfdfy 
his heirsy' See. 'L'herc was noihing uiitifu.d or inconfident 
in the nature of the thing, that one fliould covenant to 
another that a third perl’on (hould do a certain thing, as 
that he fliould go to Rome. 'I'he party to whom the co¬ 
venant is made may prefer tl»e fccurity of the covenantor 
to that of his principal. Here the defendant covenants 
for hhnfelf'y not in the name of his principal, and puts his 
own fe.il to it. I'liere is nothing againfl law in it, if he 
W’iil bind himrc.‘lf tor liis principal. He probably con- 
fenlt-'d to it upon an indemnity. 

Judgment for the Plaintiff (n). 

Jlulhch w'as to have argued for the plaintiff. 

(a) Vidr i'lontin v. SmtiUy I Stra. 705. 1 Li. Wbji. 1418. Mkcbeatb v. 
Ual^iiiKavdy t ^trm R p. l“t .} anti v ff'Jefltj, it. 674. Vid* alfo 

tlTiie V, Cuyiery 6 Term Rep. 176., a:.d IVilka V. Boeky % Bajiy 14a, 

1^3 
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Henshall agai ^ Roberts and Others, in Error* 


A count upon an C JieuAall was attached to anfwer Sarah Roberts and 
account iteted O • * 

^hthepUin. othcTSi cxccutrix and executors of the lad will and 

tec. (notr4ying tcftament of William Roberts deceafed, which W, R. was 

Mnnot be joi*d^ cxecutor, &c. of W. Danfon^ of a pica of trefpafs on the 

promire* c^the whereas the defendant Hen/ball in 

^oalugatfen lifetime olDan/on was indebted to Danfon in 500/. for 

thotthepromifei goods fold and delivered by Danfon in his lifetime to the 
were made to the 

piaintiflii&thur defendant at his requeft, he the defendant, in 

capacity} and conilderation thereof, promifed Danfon in his lifetime to 
MuntprMf* P^y him, &c. There were various other counts upon 
rfan aaount" pro*niics made by the defendant ttf Danfon in his lifetime, 
f Siirindwi*™ Anotlier fet of counts was upon promifes to the plaintids 
dual cbaraaeri. bclow, tlic exccutors of the exccutor, the firfl: of which 

flu. Whether if ^ y, , . 

li^d beta laid ftatcd that whereas the defendant Henjhall afterwards and 

cwerjwrrj with ^hc lifetime of Danfon and of W. Roberts refpedlively 

Aemreltelf* indebted to Danfon in other 500/. for goods fold 


wa» inucDcca lu xjanjon in uener juor. lur guuno lum 

though ofntd jjjjj delivered by Danfon in his lifetime to the defendant 

«l ixteutrix, tie. * J 

it could be fo at his requeft, and being fo indebted, the defendant in con¬ 
joined. >• the . ® 

caufe of aQioa fideration thereof after ward8,and after the deceafe of Danfon 
pur to have and Wm, Roberts refpeClively promifed the laid Aarah, &c. 
^MiVuerutri*!. (the plaintiffs below) executrix and executors as aforefaid to 
money,‘'when K- to them the faid fum when requefled. The declaration 

alfq contained the two following counts; and whereas 
the defendantafterwards, 

Sarah, &c. '(the plaintiffs below) executrix and executors as 
aforefaid concerning divers other fums to the faid Sarah^Scc, 
(plaintiffs below) executrix and executors as aforefaid, from 
the defendant before that time due and owing, and then in 
arrear and unpaid; and upon that account the defend- 
ant-was found in arrear and indebted Sarah, 

executrix and exeeiaors as aforefaid in the further {urn, &c. 

the 
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the defendant afterwards, &c. promifed the faid Harah^ 1804. 

ke, txicutrix and executors as a/ere/aidt to pay them, &c. ——• 

. - , J J • tr s HtHfMAta 

When requefted. And whereas the defendant HenJbM etanft 
was indebted to the faid Zarah^ &c. executrix and execu* and utb»^ 
tors as aforefaidi **> the further fum of 500/.' for certain “ 
intereft before that time due and owing from the defendant 
to the faid Sarahf &c. executrix and executors as aforefaid 
for and on account of the faid Sarah, C5*r. executrix and exe^ 
cutors as afore/aid, at the in dance of the defendant, having 
forborne and given day of payment to the defendant of divers 
fums due and owing to the faid W. Danfon in his lifetime^ 
and at the time of his death by the defendant then due and 
owing to them the faid Saraht he. executrix and executors 
as aforefiidf the defendant, in confideratioti thereof pro- ' 
mifed the faid Sarah, he. executrix and executors as afore¬ 
faid to pay them, &c.: yet the defendant not regarding 
his faid fcveral promifes, he. but intending to defraud the 
faid W, Danfon in his lifetime, and the faid Wm. Roberts 
after the death of Danfon in his lifetime, who furvived 
Danfon and was Danfon*s executor, and alfo the faid 
Sarah, he. executrix and executors as aforefaid (ince the 
deceafe of Danfon and of JV. Roberts, hath not paid, &c., 
and therefore the faid Sarah, he. bring their fuit, &c., 
and the faid Sarah, &c., bring into court here the letters 
tellamentary of Danfon, whereby it appears that Wm. Ro¬ 
berts was the executor of Danfon, he., and alfo the letters 
tellamentary of Wm. Roberts, whereby it appears that the 
faid Sarah, he. are executrix and executors of Wm. Ro~ 
berts, he. 

After judgment by nil dici^ and a writ of inquiry to 
aflefs damages, and final judgment in the court of Com¬ 
mon Pleas in Trinity term lad, a writ of error was brought 
in this court; and amongd other common errors it was 
affigned for erroti that ip fome of the counts tbe plaintiffs 

L 4 have 



CASES iM EASTER TERM 




1804. 

Hvnshail 

RovtHTi 
ind Uihersj 
ia£rn 


hate declared upon promifea made to W, Danfin d€« 
ceafed, in his lifetime, and upon certain other promifea 
made to the plaintiffs as executrix and executors as afore« 
faidj and alfo upon promifes made to the plaintiffs upon a 
caufe of a£fion accruing to them in their own right, vi?, 
for interefl due from the defendant to the plaintiffs for 
and on account of the plaintiffs having forborne and given 
day of payment to the defendant for divers funis, &c* 
Joinder in error. 


Jervis, for the plaintiff in error, infilled on the mif- 
jcinder of the count upon the account jiated with the 
plaiittiffs below in their own right, in the fame declaration 
with counts upon promifes to their teftator, which could 
only be recovered in their reprefentative chara£ler; be- 
caufo the fame judgment could not be given on the two 
diftc^rent deferiptions of counts. Jennings v. Newman {a), 
and Rogers v. Cooh {b). And where the a£lipn is upon 
promifes made to the executors upon a caufe of a£lion 
arifing in their time, they are liable to cods if they fail i 
and the naming themfelvcs executors is not material. 
Nicholas V. Killegrew (r), and Wallis v. Lewis (d). The 
very form of the count upon an account dated wi(h the 
executors feems to imply a caufe of a£lion in their own 
time} though it has been ufual to add fuch a count in 
adlions by or againd executors; and in Secar v. Atkina 
fon (e) it was holdcn to be no misjoinder with counts on 
promifes made by the intedate. But there the plaintiff 
declspred that he had accounted with the defendant as gd- 
minijlratrix, and here the account is only alleged to have 
been dated with the plaintiffs below, executrix and exe¬ 
cutors^* not faying « as executrix,” &c. j which is no alle¬ 
gation that the debt arofe to them in their reprefentative 
• 

(a) 34.7. (i) 1 Salk ’O. (tf) stJ.Jtfly.4if, 

(J) li. i2i (e) I X. Btae. icx. 


chafadler. 
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chara^er. Brigden v. Parhs (a). But at any #ate the 1804, 
laft count for hitertjl on a forbearance by the plaintiffa hekih* 
below mufl be founded on a canfe of a£fion arifing in their 
own time, which therefore clearly cannot be joinder with and othen^ 
the other counts. It is not fufficient that the principal ” 
was due to the tellator in his lifetime ; for if a new fecu- 
rity be taken by the executor, as a promiflbry note, he 
cannot declare on that jointly with other promifes to the 
teftator. Betts v, Mitchell[b). A fortiori then he can¬ 
not recover intered accruing in his own time with any 
other count on promifes to him merely as executor. It is 
true, that Buller J. in King v. Thorn (c), and in Cocierill v. 

Kynajlon (d), fays, that the only quellion in fuch cafes is, 
whether the fum when recovered will be afTets of the tef- 
tator; but that rule was doubted in Bollard v. Spencer\e)\ 
and though adverted to again in Ord v. Fenwick (f )y yet 
there the proniifc was laid to be made to the plaintiff 
as executrixP 

Bofanqt.id contra, obferved, that fay neceflary implication 
where the parties to whom the promife was alleged to be 
'made named themfelves «executrix and executors,**itmu(t 
be taken to have been made to them in their rcprcfeiitative 
capacity, and meant the fame as if it had been faid ** as 
executrix,” &c.; more efpecially when it is faid, “ exe¬ 
cutrix, &c. as afore/aidf* which refers to the antecedent 
counts, in which it is admitted that they fued in their 
repreftntative ebaradters. [Lord Ellenberough C.]. We 
cannot import any thing fyom the other counts; we mufl: 
look to this upon the accountf dated, and fee whether it 

{a) z Sof.& Pull. 424. {i) 14 M»d. 316. 

(f) 1 Term Rf^. 4S9. (rf) 4 ‘Term Ref. zSj, 

(0 7 Term R f, 358* (/) 3 Eajlt 1X0. 

can 
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HtNmAti 

RoIIiti 

•nd Otherfy 
b Enor. 


can be joined with the reft.] In the very beginning of 
the declaration it is ftatedy that the defendant was at«i 
tached to anfwcr the plaintiftsy txeeuirix and executofs^ 
&c. \ and in the concluGon they niake a profert of the 
letters teftamentaryi which (hews that they fued as 
fuch. 

Lord Ellenborough C. J. That leaves the queftion 
as before. It is the fame as if it were faid, *< A,, B., &c* 
being executor,** &c. it is not an allegation of their fuing 
as fuch; and we can fupply nothing by intendment. If 
it had been alleged that they fued as executrix^ See. that 
would have been enough to have raifed the other quef* 
tion, Whether a count upon promifes on an account 
fated with one as executor can be joined with other 
counts on promifes with the teftator ? upon which there 
are authorities both ways. The cafes in favour of the 
propofition are Bull v. Palmer (e), and Mefon v. Jack* 
fin ( 6 ), together with the opinion of Mr. Juftice Buller in 
the cafes cited, that wherever the fum recovered by the 
executor on promifes to himfelf would be alTets in his 
hands, there the count may be joined with counts on pro- 
mifes made to the teftator. But there are many authori¬ 
ties the other way, and I think you will hardly find the 
point tenable. However, if you wifh to have time to 
look into the firft point, to fee if the queftion can be raifed 
on this record, the Court will give you leave to mention it 
again, if you think it will admit of argument. At prefent. 
Per Curiam, Judgment nifi, &c. for the 

Plaintiff in Enor. 

And Bofanquet, a few days afterwards, faid that he 
could not get rid qf the preliminary objeftion, 

(i) 3 £<«• Co. 


(«) s Uv, 165. 
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1804. 


Bolton a^ainft Gladstone. 


tFeJntJliajf, 
Mty 9tb. 


nPHIS was an a£lion againil an underwriter upon a Afentenceofa 

^ ibreign court of 

policy of infurance eiFedfed by the FlaintifT as agent, prise isconciu- 
refiding in Great Britain^ upon the (hip Oxholme and her an a£iion upon 
cargo, both warranted Dan^, at and from the ifland of fu!J^nce^n*pon' 
Saint Thomas to the coaft of Africot during her ftay and ^^nihOuiif- 
tradc there, and at and from thence to Surinam^ with 

court upon 

leave to call at Bermuda ayxvmxd bound, with leave to which u has pro. 

, feOTed todccidea 

exchange goods and flaves with any veflels. The Plain- i herefonr whei« 

tiff in his declaration averred the intereft in fhip and 

cargo to be in James Hazzellt James Murphy^ and R. D, iufed by a frrwl 

Jennings, who during the*ttme of the infurance and lofs, 

{Denmark being 

were and dill are Banijb fubjefis, and that the ftiip and p<^« with 

Frame), and tho 

cargo were Danj^ i and that during the voyage infured, “urt in which 

Ihe was libelled 

the fliip and cargo were hodilely feized, taken, and car- »* p"*'* p*®- 
ried away upon the high Teas by perfons unknown. Flea der th.t the laJt 
the "cneral iffus. At the trial at Guildhall a fpecial ver- 
di^\ was found, in fubdance as follows: ** 

The pi lintiff was the agent refiding in Great Britain, and the ia- 

ciar4iionof am, 

on acfount of J. Hazzell, J. Murphy and Jennings, caufed ***** **>« *»*•* of 
to be made the policy in quedion, which was fubferibed motion* l^er 
by the Defendant, upon the (hip Oxholme and goods. hnVCin“flwl- 
The cargo was loaded on board the (hip at the Ifland of rnd'^Wr^officer* 
Saint Thomas for the voyage infured ; and the fliip 0 .v- na.uUncd 

' ‘ Dams billy pact 

holme warranted in the policy to be a Danijs fliip at the *'** rfecUration 

. ^ of war, and that 

time of lading of the goods on board, and of the making of the greater put 
the policy and until the capture and lofs after mentioned, fubjeaV^oTi^i” 
was a Bantfb Jbip, and the property of the/aid J, Hazzell, Semnid tbTlhip 

. - . , ** oml Ui»~ 

fat prisae\ fuch condemnation » ronciufise sfainft the warranty of nen^nlity in an aA-on on ti-e 
policy againft the underwriter; and no evidence could be received to Lirify the iaAs aiHimed by 
luth fciitcnce. nor to fliew that the concluiinn was unfounded : although the,fenrence proceeded 
to refer to certain ordinances of Frame eoniaioing; rules to direft the judgment of its Courts in the 
confideration of the queilion of neutrslity) by whieh ruin the Price Court appear to liave regu¬ 
lated their judgment in the conclufion they drawn. 

J. Mur- 
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Murphy and R. D, Jennings, and that the faid cargo were 
alfo Danijh property of the faid J, Hazzellt &c. and the 
mj.H.J.yM, zndR. D.J. were*) during all the time 
aforefaid, JubjeEls of the King of Denmark, refding and 
domiciliated at the Danifti If and ^St, Thomas, and inters 
^ed in the faid flip and cargo to the amount of the fum 
infured. The fl:iip when flie failed, and during her whole 
voyage, until, and at the time of the capture, had on board, 
together with all other papers and dorunients ufually carried 
hy Danilh JbipSj to Ihcw that flie was a Danyh fliip, the 
papers following, viz, u Latin pafs, a Mediterranean pafs, 
a bill of fale, a mufterroll, a meafure brief, a certificate 
of property, an l every ether document generally carried hy 
Danifii f/ips. The firll and fecor.d mate, and other 
officers and the crew of the ffiip during the voyage were 
Vanes and Bivcdes^ tsct pt one man on board at the time 
of the capture.*, v/ho alone was a ful)jc£l of any nation in 
a It.ite of hoftllity to Fiance, At the time of muking the 
policy, until and .it t.he time of the capture, there w^as open 
war between Great liritaia and France. The fhip with 
her cargo on board failed from St. Thomas^ and in the 
courfe of the voyage infured, was captured by two French 
frigates and carried into the French iflaiid of Senegal^ 
where proceedings were inftituted before the tribunal for 
determining qucflions of prize; when they proceeded, 
upon the grounds dated in the following fentence, to 
condemn the fhip and cargo as good and lawful prize, 
and ordered them to be fold, and thereby they became 
wholly lod to the aflured. The fentence of condemna¬ 
tion was as follows: « Liberty—Equality. I Emlec 
Blanchotf Commandant and Adminiftrator of Senegal, kc, 
affided by Citizen S.M, chief of the civil courts of marine 
•ill this llland, i*. A, and P, B, merchant, and J, F, C. rc- 

gidrar 
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giftrar of this Colony, having feen the verbal procefs of 
the capture of the (hip Otcholme carrying Dani/h colours, 
Captain J, FowU^ feized the 30th of Germinal lad by 
the frigate of the Republic Regenereet commanded by 
Citizen WiUiametSf captain of a veiTcl} having examined 
and compared all the inftruments and papers relating to 
the faid (hip Oxholmet particularly two mudur rolls, one 
in the Danijb language, dated 15th November 1797, and 
the other in the Englijb language, dated 17th November 
1797, the bill of file of the aforefatd dup, dated 24th 
May 1 796, figned J. H. J- PlewJIjer ; confidering that 
the veiTel, of what built unknown, was fold to a fubjefi: 
of a neutral power only (ince the declaration of the pre- 
fent war, and that the hill of fale makes no mention 
either of her place of built or of her original owner ; that 
the mate and the third officer were naturalized Danes 
only (ince the declaration of the prefent war; and the 
greater part of the white men of the crew are Aibjecls of 
hodile powers} 1 decree the faid veflel the Oxholrne to be 
good and lawful prizOf conformably to the i Qth 11 th and l Zth 
articles of the regulations concerning prizes cf tie Z\Jl of Oc¬ 
tober 1744, which are thus worded: ** Every velicl of 
enemy’s built, or which (hall have been owned by an 
enemy, (hall not be deemed to be neutral or belonging to 
an ally, if there be not found on board fome authentic 
indruments, certified by public officers who may afeer- 
tain the date of them, w'hich prove that the fale or trunf- 
fer thereof was made to fome one of the fubjrtls of allied 
or neutral powers before the declaration of the war,” &c. 
** No refpeA (hall be paid to f aflports jT^anted by neutral 
or allied powers to the owners or maders of veiTels who 
•re fubjeds of hodile dates, if they were not naturalized 
before the declaration of the prefent war.” « Ail foreign 

7 vcfTcls 
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1804. TcEelt (ball be lawful prizes on board of which there ibsdl 
be a fupercargo, merchant, clerk, or marine officer of any 
mgi^ of his Majelty’s enemies, or of which the crew (hall con* 

proportion of one-third of fea* 
men who are fubjefls of hollile ftates.” Accordingly, 
1 decree the faid vcflel the Oxholmt to be fold in 
the ufual form, and the proceeds to be delivered to 
whom of right they belong. Done at the government 
houfe of the French ifland of Senegal^ the 15 th day of the 
month of Prairial, of the fixth year of the French Re¬ 
public, one and indivifible. Signed Paul Bern, Marcm 
Malivon^ Blawhot^ Charhmer Regiftrar.** But whe¬ 
ther, &c« 

% 

Jennings for the PlaintllF contended, ift, That the 
fentence of the prize court appeared upon the face of it 
to be grounded upon French ordinances, which not being 
binding upon other nations who had not exprefsly ftipu- 
lated by treaty to be bound by them, could not contra* 
vene the warranty of neutrality, zdly, That the con- 
cluGon drawn in the fentence was not warranted by the 
premifes, which on the contrary rather tended to prove 
the warranty of neutrality; and 3dly, That the fentence 
of ft foreign court of admiralty was only binding in rem, 
fo as to alter the property in the thing itfelf condemned as 
prize; but did not conclude the queftion of neutrality 
arifing in any other court of competent jurifdif^ion. He 
argued at length upon thefe topics, and cited many cafes- 
But it is unnecefiary to repeat arguments and authorities 
which have been fo frequently and ably difcufled of late, 
and particularly,by all the Judges in the cafe of Lethum 
V. Henderfon in the Houfe of Lords, reported at length ia 
and Pull, 499- 

CoJJeltp 
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Cajfeltf for the Defendant, contended, ift, That a 
warranty muft be conftrued ftriflly} and that where a 
Ihip waa warranted neutral, (he mu(t be documented and 
navigated in fuch a manner as to entitle her to all the 
privileges of neutrality wherever that queftion comes into 
difculSoii. 2dly, That where a neutral (hip is condemned 
by a foreign court of competent jurlfdi^ion, whatever h 
decided by the fentence of that court is conclufive in any 
other court here, where the fame point comes in iflue: 
and that although the point be not in terms decided, and 
the words of the fentence be ambiguous, yet if it can be 
fairly coile£led what the foreign court meant or profefTed 
to decide, it is equally conclufive. 3dly, That a general 
adjudication of good and* lanuful prize falfifies the war* 
ranty of neutrality. 4thly, That a fentence of condem* 
nation, formal or informal, juft or unjuft, with or without 
reafons, if founded in any part of it on the ground of the 
(hip’s being confidered as enemy’s property, is conclufive 
againft a warranty of neutrality. He admitted that fome 
of the cafes had gone further, and had laid down, 5thly, 
That although there be in the fentence a general adjudi¬ 
cation of good and lawful prize, as the concluding or de« 
cretal part of it; yet that if tlie reafons leading to the 
conclufion were therein dated, and thofe reafons did not 
either diftin6;ly or by fair inference falfify the warranty 
of neutrality, the court would examine their validity, and 
receive other evidence dehors the fentence upon the point 
of neutrality. Bht he contended that the reafons dated 
did, fairly confidered, falfify the warranty in this cafe. 
And further he admitted, dtlily. That where a (hip has 
been condemned by a French court of admiralty, and as 
reafons for that condemnation French ordinances are 
ftated to have been broken, the court here have beep 
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confidered at liberty to examine wlather thofc ordinances 
were or were not conformable to the law of nations. Btrt 
he contended that thefe ordinances were conformable to 
that law. He argued at length upon thefe feveral topics^ 
and obferved on fome of the cafes. 


Curia odv. vuii. 


Lord Ellekborough C. J. now delivered the opinion 
of the Court. 

Since the judgment of the Houfe of Lords in Lothian 
▼. Hender/on, it may now be alTumed as the fettled doc¬ 
trine of a court of Euglijh law, that all feiitences of fo¬ 
reign courts of competent jurifdiftion to decide quedions 
of prize are to be received here as concluflve evidence in 
a£lionsupon policies of aflurance, upon every fuhjedl; im¬ 
mediately and properly within the jurifdidfion of fuch fo¬ 
reign Courts, and upon which they have profefTed to de¬ 
cide judicially. In tills cafe, the quellion. How far the 
alleged neutrality of the (hip Oxbolme^ deferibed in the 
policy of infurance as a Dantjh Hiip, was, under the cir- 
cumitances maintained, or falOGed, is a quellion, to the 
decifion of which the French prize court at Senegal was 
undoubtedly competent. And if that Court, before 
which proceedings for the condemnation of this veiTel as 
prize were inllitated, has, in the profolTed and a£lual exer- 
cife of the fun^ions of a prize court, decided thcreuponj 
fuch decifion mull have the cfie^l of concluding the 
queflion. It remains, therefore, only to afeertain, by a 
reference to the terms of the fentence itfelf, whether it 
have fo decided. In the*firll place, the Court, in every 
part of the fentence, confiders the cafe depending be¬ 
fore it as a cafe of litigated neutrality. It dates the 
■OttbQltne to have carried Danilh eolours, and fo far to have 

bten 
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ieen ^enfihty a Danijh vcflel. After mentioning the writ* 
ten documents belonging to the iliip found on board, it 
ftiggeftsi as drawing its neutrality into fufplcion, that its 
hnilt was unhiown i and further, tint it was /o!d ioa fuhjeSi 
of a neutral power only fnee the declarathff of the prefent 
war; and that the bill of [ale made no mcrJisn of iiar place 
of builty or of her original ov/i.er. It then exhibits the 
quality and dcfcrinti.)n of the (^flic'rs and crew, as lUTord- 
ing fimiUr matter of fufpi.do:!, an her neutra¬ 

lity j viz. tluit the majler and the third ojjirer were na¬ 
turalized Danes only fnuc the declarat’ori ot the r resent 
war and ** that the greater part of the white men of the 
crew were fubjedls of hostile powertt*' It rlien proceeds 
to Oxholme to*be good ami lawful prize, con¬ 

formably to certain regulitions of France in the year i -44 
concerning prizes \ by which it is declared that veflels of 
cnemy^s built Jhould mt be deemed neutral: that the pafl- 
ports granted by neutral or allied powers fliould not be 
refpehled, if granted to mailers of veje/s fubjetls of h^i/e 
fates and not naturalized before tht declaration of wart 
and that velTels fliould be lawful prizes on board of which 
certain fpecified onlcers, being enemies, fliould be found, 
or of which the crew ihuuld coniift of more than one 
third of Teamen fubje£ls of hollile flates. Looking, 
therefore, at the whole of the fentence, including the or¬ 
dinance to which it profefles to conform, it is impoflible 
not to fee that the French prize court canvafled and de¬ 
cided upon the prohiinlity of the fliip^s av^^unlly being, or 
the fitnefs of its being prefuniptivcly deemed, enemy’s 
property, or at leail not neutral, in rcfpecl of certain efta- 
bliflied indicia on that head, collcftcd together in the 
ordinance referred to. And having, in lefpccl of fuch 
Vow V. M circum- 
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1B04. circnmflances fo ftatcd and detailed, decreed the veUet 
' to be good prize, it appears to us that we fiiould do a vio- 

lence to the fair meaning and import of the whole of the 

Clabstom. 

context if we fiiould hold the Court to have fo decided and 
decreed upon any other ground than this, viz. that the 
fa£l, which is the fuhjefl of the warranty, was in theit 
judgment fubfiantially untrue. And having fo decided, 
we are bound, upon the principles before ftated, to give 
a conclufive efiefl to Aich their judgment, and to hold the 
warranty of “ Danifli fliip” to be thereby fully difproved, 
and the plaintiff thereby alfo of courfe barred from reco¬ 
vering upon the policy iu which fuch warranty is con¬ 
tained. 

JudjJment for the Defendant. 


I^tdntjiayt 


Doe, on the Deniife of Charles White, agai}i/l 
SiMPiON and Another. 


^'land^arm'ri eje^lmcnt for certain premifes in the 

efrentandaboird parifli of St, Matthew, Bethnal Green, in Middlefex, 

and judgment to ^ 

tru/tm 4nd the brought by the firfl remainder-man in tail under the will, 

firrivtr and tbe 

dXAvrerf. d:c. of fiich furvivotf in truft, eat ef lit rtnts and frejiu of the fiid effaces and arrears* 
See. to pay certain aanaitut fer liva, and a jam lu groji ; and w m and after payment of the faid 
annuities and money, the teftator deviled fuccellive edatrs for live-, remainder to C. IV. in tail, 
lemainder to his own right hein} and he alfo gave a gener^lp wrr ufliafng to the trullces for the 
beft lanC, with in allowance of loA a year to each for theii irouhie: held chat tbe purpejet ef the 
trafi bda^ all aafaierrdt by the death of the annuitaots, and he r-iifing nf the money for legacies, 
the reoainder-man in tail (the life eftare being f.enc] took ihe Ugal (Jlatt in the premifes. For 
where the piirpole<i of a tiuft may be anf-aieKd by giving ihe riutleea a lefa eilate rhan a fee, no 
greater eftaie Aall pafs to them by in'/Tication ; but the ufes in renidinder limited on fuch lefler 
eftate fp given to them lhall be executed by the flatute. /ln>i in ihio cafe it is fufficient to an- 
fwer the rurpofes of the truft to give the trulteev by implication an eDate fir tbe livee ef tbe 
amaitantSf mt\i a term ef years ia remainder iuf&eitnt tt.r the |>urpofe of raifmg thegrofsfuiD 
chained eat ef tbe rents and profits. And this conltiudbm is luiiher cotifiimed in this particular 
. cafe by the brqueft to the ruftees of the arrears and tbe bend and fudgment, a« well'as of the rente 
and proA'S; for otherwife the inrereft in the bond, dec. would go to dillerent reprefentativei 
than the eftate if the troftees took a iee: and the leafing pvmer was only to be executed as tbe 
occafions of the truft reqdiied And there was alfo a perfenal lemuneratioo te the trulleei of 
to/, a-year for their tronble, which wai sot extended to their heirs, ' 
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of one Charles WUu^ againft the Defendant, who claimed 
as afiignee of one Hophinst under a leafe granted in 
Auguji 1786 by the executrices of Henry Hyatt^ the fur- 
viving trudee under the will of Charles White^ dated 
^uly 1754, and properly executed and atteftedj whereby 
the faid devifor having fird devifed unto the faid Hetiry 
Hyatt all his meduages, lands, 8cc. whatfoever in the 
paridi of Willfdon for life, with divers remainders orer 
for life, remainder to Charles White in tail; and having 
given directions for the renewal of a certain church leafe^ 
&c. i proceeds as follows: 

“ I give and devife unto the faid MuH.llyatt, my coufin 
Fitz Perrandf and Mr. Syddall, and the furvivor of them^ 
and the executors and adminijlrators of fuch furvivor^ all 
thofe my mefluages, lands, 8cc. whatfoever, in London^ 
Ketftngtottf and in the parifli of Su Malihtiw Bethnal 
Green, Middlefex, together with all arrears of rent due 
from the tenants Of the faid edates, and the bond and 
judgment I have from my tenant John Sugar for arrears 
due; in trud, that they, out of the rents and profits of the 
faid ejlates and arrears due, (hall pay one annuity of 
50/. to my fider Mrs. Holme for her life, by half yearly 
payments from the time of my deceafe ; and alfo to pay 
one other annuity of 50/. to my fider Mrs. Dickinfon for 
her life by half yearly payments, for her foie and feparatu 
ufe, &c. And from and afterpayment of the faid annuities^ 
then in trud out of the faid reft and refidue of the faid rents 
and profits to pay to my brother Thomas White, and my ne« 
phew, his fon, Charles White, jind Peter Holme, and the 
furvivor of them, and the executors, &c. of fuch furvivor, 
the fum of 800/. to be by them paid and applied to the 

foie ufe and benefit of the faid children of my faid brother 

• 

William, in fuch manner and proportion, and to and for 

M a fuch 
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1804. fuch ufes, See. as they (hall think bell. And from and afuf 
^ ^ payment of the Jatd annuities and the faidfum of%ooL I give 

■atmnft and devife my faid edates in London and Middlefen lad 
mentioned to my brother William for life, remainder to 
his eldcll fon William for life, remainder to his fecond 

m 

fon Samuel for life, remainder to his third fon Charles 
for life, remainder to his youngeft fon John for life, re¬ 
mainder tt) my brother Thomas White for life, and after 
his deceafe to his fon, my nephew, Charles White (the 
leffbr of the plaintilT,) and his heirs male: and for want 
of fuch iflue to my right heirs for ever. And I do here¬ 
by give and grant unto the faid Mr. Hyatts Mr. Ferrand^ 
and Mr. Syddaily and the furvivor of them, and the exe¬ 
cutors and adminidrators of fuch furvivor, full power 
and authority to "rant any building leafe and leafes^ or any 
other leafe and leafest as often as there Jhall be occifion, of the 
faid ejlates fo devifed to them in trud as aforefaid, or any 
part thereof, for any number of years; fo as fuch leafe and 
leafes, fo to be granted, be made for the mojl or hejl rent 
that can be had or got fer the fame, without any fine of 
income. And I hereby dired, that fo long as the faid 
Mr. Ferratid and Mr. Syddall (hall ad in the faid trud, 
they (hall be paid or allowed every year the fum of lo/. o- 
piece for their trouble. But it is my will and mind that 
they the faid Mr. Hyatty Mr. Ferrand, and Mr. Syd» 
dally (hall be only accountable for their own fcyeral ads,’* 
&c. The will contained otiier bequeds not material 
to be dated. The devifor died in July 1754. 

At the trial before Lcflrd Ellenborough C. J. at the Sit¬ 
tings at Wejlminfler after Mkbaelmasldtxm lad, it clearly 
appeared that the leafe under which the defendant 
•claimed was void under the power granted to the truf- 
tees, the bed rent not having been reiferved} and the 

jury 
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jury found a verdidl for the le/Tor of the plaintiff on that 1804. 

ground. But obje£lion was taken at the trial, (which — 

• Doe d. Whit* 

was refcrved to the defendants' counfcl, with libeity to egamfi. t 
move to enter a nonfuit if the Court fliould fuflain the 
obje£lion), that the legal title was not in the Icflbr of the 
plaiiitliF, the firfl rcnialnder-man in tail under the will; 
but (all the trudecs being dead) in the heir of H. Hyatt, 
who furvived the other truHees and died in November 
1774. It appeared however, that of the two annuitants 
mentioned in the will, Mrs. Holme died in the lifetime of 
the devifor, and Mrs. Dtchlnfon after him in tl e year 
1762, and the lad tenant for life died in 1803, imme¬ 
diately prior to the bringing this eje£lment. Alfo the 
fum of 8co/. mentioned in the will had been raifed 
and applied as long ago as January 1771, when ail the 
purprfes of the trud were fuiibfied. Lord ElUnhorotigh 
C. J. was of opinion at the trial that the trultees 
did not t?kc the legal edate for any loi'i'er time than 
the lives of the annuitants, and untli the groi'i fum 
of 80c/. was Tiif-d, and the puipofes of the tiud faiis- 
fied: but if that wt rc othcrwilc, vtt after all the nur- 
pofes of the trud wcieat;in end, he f.iit! he would direcd: 
the jury to prcfuivo a re-conveyatice, if ncccflary, to the 
perfons bcnctici.dly entitltd under the wdll. But it w'as 
afterwards d by the defetulants' counftl, tliat the 

power of leafing was intended by the tclhtor to be given 
to the trudees during the continuance of the fuccedive 
particular edates carved out of the tnhetirance ; and that 
the cxcrcife of fuch a power neceflarily nquited a feifin 
in fee of the trudees to fupporr it. And thereupon the 
verdict; was entered for the plaintiff, with liberty to the 

dcleudants to move to fet it alide and enter a liunfuir, if 

• 
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the Court fliould be of opinion that the objedion to tluit 
title of the leiTor of the Plaintiff were well founded. A 
rule nifi having been accordingly obtained in 
Term Idff for that purpofe. 

Wood (who vvas with Erjkine and Carrovi) fliewed 
icaufe ag.iin(l the rule; and contended that the truflee^ 
took only a chattel intetell under the will for the pay¬ 
ment of the annuities during the lives of the annuitantSi 
and for railing the fum of 800/. for the legatees} and when 
thofe purpofes were anfwered, which they were as far 
back as 177I1 the legal ellate was limited ever to the fe* 
veral takers f.>r h'e, remainder to the leffor of the plain¬ 
tiff in tail, in whom it is now' veiled in poiTclTion. A 
devife to trullees and their exeaiion and udminJIratorSf for 
the payment of debts and legacies, has been often holdeti 
to give them only a chattel intcrell, and when the pur¬ 
pofes are anfwered the legal ellate goes over. As in Co. 
Lit. 42. a. ** If a man devife his lands to his executors 
' for payment of debts and until his debts be paid, they 
have but a chattel and an interell uncertain in the land 
until his debts be paid ** and being a chattel, it fliall 
go to the executor or execute rs for the payment of his 
debts.” And fo It was refolved in Sir W- CordeW^ cafe (4)1 
and in Hilckins v. Uilchim Tne devife to the trullees, 
being alfo for the payment of the annuities lor life, wil) 
not vary the quellion j for the trullees will t-fee no greater 
ellate than is fulTnient to anfwer the purpofes of the 
trull. In Barnardijlon and others v. Carter^ in Dorn. 
Pruc.(t') under a devife to bxecutors for payment of debts 
gnd legacies, it was decreed that they had but a chattel 

{a) Cited in 8 gUp. 9$. and Cro. Elm, 316. (^) % Vtrn, 403. 

(<} 1 P. H’mu 509. 519. a Bro, F. C. |« 
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Sntereft. And by the report in Brown it appears that one 
of the legacies was a rent charge (a) for the liyes of two 
perfons and the furvivor. In other cafes where the devife 
has been to truftees and their hein in truft for payment 
of debts, legacies, and annuities, they have been holden 
to take no greater eftate than fuch as was commenfurate 
with the purpofcs of the truft: atter which the limitations 
over took eflrc£t as legal limitations \ as in Lord Say and 
Sele V. Lady Jones (i). That was a devife to truftees and 
their heirs in truft to pay legacies and annuiti *s, and to 
pay tin* furplus to a feme covert for life to her feparatc 
ufe, and after Iicr death the truftees to (land f-ifed to the 
ufc of th“ heirs of her body in tail general, fubj-fl r«» the 
payment of the feveral iftinuities ; remainder over. And 
Lord Chancellor King held that the ufe was executed in 
the truftees and their heirs during the life of the feme 
covert, and after her death it was executed in the perfons 
entitled to take charged with the annuities. [Law 
rence J. I have heard Lord Kenyon fay, that that was a 
Angle cafe, (landing on its own grounds (r).] The fame 
principle was cftibliflied in Shapland v. Smith {d)^ and in 
Sihejler v. Wilfon (^), that under a devife to truftees to 
receive and pay out of the rents and profits annuities for 
lives, they (liall have no greater eftate than is fufiicient 
for the purpofes of the trufts ert ated. Then it is argued 
from the power of leafing given to the truftees, that the 
teftator meant to give them a fee t but that is not the ne- 

(d} This rent charge was given ** aptr fach time as his dihtt and It- 
fAiei (hou!ii be Jifchaigcd j'* and noijueitian was made on this giouod. 

(^) 3 Bro. P. C- 45^. t Vtn, jUr. 26*. 

(e) Vide Uart:n v. Hartitif 7 Term Rtp. 644. 

I Jin. Cb. Rrf, 74, (e) s Term Rtp. 444, 

M 4 celllri 
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I 

1804. cefiary inference from the words of the devlfe. The 

—— newer of leafine was meant to be confined to the duration 

Do* 4. V/Hi rx . . 

of the interefi the devifor had before given to the trufteeSi 

* and comii'.enfiiraie only with the purpofes of the ttuft. 
And, a power to any extent may be granted to one^ 
without giving him the fee, or without giving him an in- 
tereil commeiifurate with the leafe which he may grant. 

* Bcfides, the jury were iiiidrudled at the trial, that even if 
the legal edate continued in the trufiees after the purpofes 
of the truil were fatisfied, yet the jury might prefume a 
re-conveyance of it by the trullees to the remainder-man 
in tail, after thofe purpofes were anfw,ered. And here u ' 
fufficient length of time has eUpfed to warrant fuch a 
prefumption; the lad annuitant leaving died above 40years 
ago, and the lad of the legacies having been paid off in 
January 1771. In a cafe where much lefs time had 
elapfed. Lord Kenyon faid he would dire^ a jury to pre¬ 
fume a furrender of a fatisfied term (0). 

G'Mit{Park and Rofe were with him) contra, contended, 
that the devife to the trudees t&pay annuities for lives, and 
a grofs fum out of the lands devifed, gave them the fee, 
for other wife the edate might not be fuiHcient to aufwer 
the charge. Cordell'^ cafe (^) was only a devife to execu* 
i '-s to pay debts; a mere power to raife money: and the 
grouiuls oil which Burnardijlcn v. Carter was decided in 
the Houfc of Lord*;, c^umot be cvllcdled from the report. 
But in Jiukitis V. ji 7 ikins(c), where an annuity was de» 

i 

Vi;e Dot v. S ./>/?, » Term 696., and GwdtUlt T. 7 Tirw 
RtJ>. 49 . 

(i) Citf.l 8 X,-j). 9S., and Crt, Eli». 316. 

{i) 650., whire the cafes are coileAed, 

• vifed 
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vifed to one for Hfei to be paid out of certain lands by the 1804. 

executor to whom thofe lands were afterwards devifed, —— 

^e Court had no doubt that the executor took an eftate 
at lead: during the life of the annuitant *> and they inclined 
to think he took the fee; but that was not neceffary to be 
decided, as the annuitant was ftill living. But at any rate 
the leafing power given to the truftees (hews an intention 
to pafs the fee to them} for it is clear that the duration 
of the leafe could not depend upon the payment of the 
legacies. And as no fuch power of leafing is given to 
the tenants for life or in tail, the devifor mu ft have m* 
tended that the truftees fiiould retain the power of leafing 
during the continuance of thofe eftates at leaft. The 
palling it a power will snot prevent the implication of a 
fee to the truftees, if the exerclfe of the power recjiure 
them to take fuch an eftate. As to the prefumption of a 
re-conveyance by the truftees, fuppofing them to take the 
fee, that was a fadl: for the jury, which they have not 
found. 

Cur, adv, vult. 

Lord Ellenborough C. J. nov/ delivered judgment. 

This was a motion for a new trial, (or th.?t a nonfuit 
fhould be entered) on the ground that the legal eftate in 
the premifes for which the ejedment was brought was not « 
in the leiTor of the piaintilF, but in the heir of the fur- 
viving truftee, under the will of one Charles White^ rqade 
in the year 1752; and tlnit confequently the ejeflment 
(hould have been brouglit on the demife of fuch heir of 
the furviving truftee. The .queftion arifes on .the will 
of the faid Charles IFbite, made the ift oi December 1752, 

(which hit Lordfliip dated.) The leafe under which 

the 
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1804.' the defendant claimed has been found by tbe jury to be 

Po.T^it. purfuant to the leafing 

Sit^K contained in the will: but it was contended by the 

counfcl for the defendants, that the ejeament was ill 
brought in the name of the lejfor of the Plaintiff, Charles 
Whiter thtfrjlremainder-man in tail, for the reafofl before 
Rated, viz. that the legal eftate was not in him. The 
validity of which objeaion depends upon the queaion, 
Whether the original truftees took, by necelTary implica- 
tion arifing from the whole of the will, (as the defend¬ 
ants’ counfcl contended they did,) an eftate in feet or, as 
the plaintiff s counfel contended, a chattel interfl, or 
eftate for fuch limited period only as will be fufficient to 
carry into execution the trufts of the will, i.e.forthe 
purpofe of fecuriiig the payment of the two annuities of 
50/. each, and the grofs fum of 800/. ? and whether 
after thofc trufts were fatisfied, the fever.1l limitations 
for life and in tail took effea as legal limitations ? The 
cafe principally relied upon by the defendants’ tounfcl, 
in fupport of the propofition that the tru''ees took an 
eftate in fee, was the cafe of ftnbm v. Jtnhm, Lord 
C. J. WUlet's Rep. 650. In that tale the teftitor John 
Jeniins^ being feifed in fee, by his will gave one Mary 
Harper 5/. a-year to be paid her out of thf premises 
in queftion by his executor as lon^ as (lie Ihould live, and to 
be paid quarterly , and the O urt founded its or inion on 
this ground, viz. « that as the annuity was to be paid by 
« the executor, and to be paid ottt of the efate, the intent 
of the devifor could not take place unlrfs the executor 
« had at leaft fuch an eftatfc in the lands devifed as would 
«laft as long as the annuity was payable.’* And Lord 
Ch. J. Wdies adds, •* Whether he has an eftate for the 
• ^ «life 
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life of the annuitant only, or in fee, we need not dc- 
terminc in this adUon, becaufe the annuitant is alive; 
** but we are rather inclined to think that he took an 
** eftate in fee ; becaufe there is no one c fe where a de- 
vifee by virtue of the word “ paying” has b en ••(^Judged 
« to have a larger eflate than for h:s own life, in which 
it has not alfo been adjudged that he took an ellate in 
** fee.” But in the pref'nt cafe nothing turns on the 
import of the word paying; nor was the payment di- 
redted by the will to be made by the truftees out af the 
ejiates devifed, fo as to be a perfonal charge on thrm^ 
but out of the rents and profits only; which words in a 
multitude of cafes have been holden not to give.more 
than an eftate for life, as the devifee cannot be a lofer in 
refpedt of fuch a charge. Of the fcveral cafes cited by 
Mr. Woodi two of them which have the moft immediate 
bearing on this quefttuii, viz. Shapland v. Smith, j Bro, 
Ch. Rep. 75., and Syhefier v. Wiijon, 2 T. R. 444. appear 



1804. 


Doi S. Whits 
SlIfMOH. 


to eftablifti, that, it an eftate for life be left to truftees 
and their heirs, in truft to pay the profits or an annuity 


out of THEM to another for life, and after the death of 
the annuitant, or perfon entitled to the profits, if the 
eftate be given to or to the ufe of another, in fuch cafe 
the truftees take only an eftate for the life of the ceftui 
que truft or the annuitant, and the remainder over is exe¬ 
cuted by the ftatute; and the authorities referred to, viz. 
Co. Liu 42. a. and Sir W, CordellV cafe, 8 Co. pfi. efta- 
blifh the propofition, that if an eftate be devifed to 
executors generally for payment of debts, they will take 
only a chattel intereft: front whence it appears to be a 
fair inference, that w'here the purpofes of a truft can be 
anfwered by a lefs eftate than a iee fimple, that a greater 
js^tereft than is fufticient to anfwer fuch purpofe 

IlOf 
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I 

not pafs to them; but that the ufes in remainder^ li¬ 
mited on fuch leflTer eftate fo given to them, fliall bo 
executed by the ftatute. 1 have not met with any cafo 
in which the tiufteea have been holden to take any 
other intereft than either a chattel, an eftate for life, or 
in fee : but I fee no reafon why they may not, in order 
to anfwer the purpofes of the truft, take an eftate by 
implication for the Uvea of the annuitants, with a term 
of years in remainder fufficient for the purpofe of railing 
out of the rents and profits the fum of 800/. dire£ted to 
be paid out of the fame. Such an eftate might certainly 
be limited by exprefs terms in a deed or will. And the 
circumftance of the bequeft to the truftees and the per- 
fonal reprefentatives of the furyivor of them of the bond 
and judgment given to the teftator by a tenant for arrears 

due, (and which is certainly a matter merely of a perfonal 
* 

nature,) goes ftrongly in confirmation of this conftruc- 
tion. For if the .truftees were meant to take a fee, then 
the legal eftate in the land devifed, and the intereft in 
this bond and judgment, would go to different clalTcs of 
reprefentatives of the fame furviving truftees \ which ap¬ 
parent inconfiftency is avoided, if the truftees take the 
fame defeription of intereft, (1. e. a chattel intereft in the 
land,) as they refpe£lively muft do in the bond and judg¬ 
ment. It has alfo been argued on the part of the defend¬ 
ant, that from the terms and obje£l; of the Uqftng power a 
necefiary inference arifes that the teftator meant to give 
his truftees an eftate in fee. It does not, however, ap¬ 
pear to me that the leafing power fairly affords any fuch 
inference. The teftator gives them power and authority 
to grant building or other lea^es^ as often as there Jhould he 
occafonf of the faid ejlates fo devifed to them ** in trust as 
^FORESAW heieby evidently connecting the execution 

S of 
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of the power with the particular truft eftates before 
created, and exhibiting an intention that the leafing 

L 

power fliould be merely commenfurate therewith and 
auxiliary there to. The tefiator alfo fee ms to have contem¬ 
plated the period of the truft, and of courfe the trouble 
attending the execution of it, as not being likely to endure 
beyond the lives o^Ferrand and Syddai/, two of the truftees: 
for he directs that ** fo long as the faid Mr. Ftrrand and 
•* Mr. Syddall Jhall a 3 in the faid trujl they Jhall be paid or 
** allowed every year the fum of lo/. a-piece for their 
trouble.*’ To the other trufiee, Hyatt, to whom he had 
devifed an eftate for life for his own benefit in another 
eftate in the beginning of his will, he of courfd thinks it 
unneceflary to make this allowance. A yearly allowance 
made to trujlees fo long as they fbould aft, is not very con* 
fiftent with an intention in the teHator to impofe that 
trouble upon the heirs of the fame truflccs without any re- 
compence made to them for their trouble, and that for ever. 
The argument on the part of the defendants is, that unlefs 
the leafing power continue in the truilces dow'ii to that 
period of time when fome perfon (houU take an eftate 
under the will in refpeiSi; of which he might be enabled 
to grant building leafes, tint the buildings might fall into 
utter ruin and decay; and that if the truftees fliould take 
this power only during the lives of the two annuitants, and 
for the time during which the Sco/. may be raifed, that 
the eftate could not be benefited by the granting fuch 
leafes during the continuance of the fcveral fuccefiiye 
eftates for life, nor even during the continuance of the 
eftates limited in tail; for tenants in tail are only enabled 
to make leafes under the ftat. 32 H, 8. r. 28.: and that 
for the avoiding of this inconvenience the eftate devifed 
to the truftees muft be conftrued to be an eftate in fee. 

Admit* 
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1804. Admitting, however, that if the fevcral devifees for liii 

—. . . ihould furvivc the period during which the truft for the 

ggainfi annuitants, and for raifing the fum of 8oo/.| 

SiMtsoN. continue, the inconvenience fuggefted, viz. of the 

fufpenfion of the leafing power for a limited time and to 
a certain degree might exift; at leafl: till the remainder¬ 
man in tail, by fuffering a recovery, (hould acquire to him- 
felf a power of making fuch leafes; (till, if the inconve¬ 
nience (hould fubdft to a (till greater degree than it is 
likely to do, it would not warrant us in putting a con- 
ftru£tion upon the will, in order to avoid it, which the 

t 

terms of the will do not fairly and naturally in themfelves 
bear. And it appears to me that if we (hould condrue 
the leafing power as continuing beyond the duration ex- 
prefsly afligned to the truds above mentioned, that we 
(hould do a violence to the fair and obvious meaning of 
the terms in which that power is couched. Upon the 
whole, therefore, we are of opinion, that the trudees took 
an edate by implication for the lives of the annuitants, 
with a term of years in remainder fof the purpofe of rai(^ 
ing the fum of 8oo/« j and that after thofe truds were 
(as they appear in evidence to have been) fatisfied, thd 
feveral limitations for liie and in tail took efiefk as 
legal limitations; and of courfe that the lefior of the 
plaintiff, the remainder-man in tail, had fuch a legal 
edate in the premifes at the time of bringing his eje£t- 
ment as will enable him to make the demife laid in this 
declaration. 


Rule difeharged. 
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1804. 

Dixon and Others, Aflignees of Battier and 
Son, Bankrupts, againft Bald wen and Another. 

JN trover for 18 bales of cotton twiflii it appeared at the WheiCiH and 

trial before Lord Ellenhorough C. J. at the laft Sittings 

at Guildhall that the goods in queflion had been furniihed 

by the defendants, cotton dealers at Manchejlert to the 

order of the Battlers^ traders living in Londonf whofe 

courfe of dealing it was to fend orders to the defendants to Ml aiA 
° Co. at Hmtt, Av 

for goods of this defcription to be forwarded to Metealfe Ae 

and Co. at Hullf for the purpofe of being (hipped to the ^^to Ac coc^ 


Correfpondents of the Battlers at Hamburgh t and by thofe 
corrcfpondents fcnt to the perfons for whom the goods OT**the^xft*of** 

were intended. When the goods arrived at Hull, the MarchA.uAB, 

Tent order! to tho 

hletcalfes received orders from the Battlers when and to defendant! for 
whom to (hip the goods at Hamburgh. This courfe of iefm 
dealing had fubfifted between thefe parties from January 
1800: and as the Battlers received orders from abroad hehfthatii i*- 
for cotton twift, they gave orders from time to time to 

. right 

the defendants to fend the goods to Metcalfe and Co. at ®*^^*“*^<**nt> 

o j toftppasiffrraa- 

Hull, to be {hipped for Hamburgh as ufual. Of this imnort 

‘end when the 

was the order for fome of the goods in quedion, which ^ 

. , , T> • IIP. pofTeffion of 

was fent by the Battlers to the de fendants in a letter M. md Co. at 
dated 31ft of March 1803, In which the goods were were’jorthu*^ 
direfted to be “ packed in bales, marked G. S. (and a pSteda^eiurof 

ihe vendees, and 

received ordfrs from them as to the ulterior deflinaiion of ihr (joods ;'and the gosde, after their 
arrival at Hull, were to tcccivr a new oiitdi. u from the ve'dtt;s. Rut It was competent for 
yf^and P . wh.' bcc..n»e inf. Ivmt tome time in yuy, but co-un it ed no aft of bankruptcy till 
the i- ill '>! S<>tiKi'-r, to lio-..i tide, atm not from m-tiv-s-tf toluuiary and undue prefe¬ 
rence, to give up the goods i.i the ilct'eiuianis in t’ e Ij'ier cr..i of ^uy. And held that the cir- 
cumSami's-it the baniciupts having cant’d a m.eting of their crcoitort, and having taken l e gu l 
advice, and 'eirg e c- urtge.lby the retull of fuel- m-etii.g au-i advice to give up ll.e gtoja was' 
evidence for the jurv t-i find that the gnorfs were g vn up bona fide, and not finm any motive 


certain 
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' certain mark) for order, and to be fortoarded to Mejrt, 
Metcalfe and Sons, to bep\pptd for Hamburgh as ufuali* 
and another order for the remainder of the goods in quef- 
tion, dated nth oli Ma;^ '803, was couched in fimilar 
terms. The goods were accordingly fent by the defend** 
ants to the Metcalfes at Hull, marked and made up in the 
manner dire£fed. In the beginning of July following the 
Battlers (lopped payment, of which the defendants being 
immediately apprifed, one of them proceeded to Hull, and 
flopped the goods in the hands of the Metcalfes 7th 

of fuly, and fome time after in the fame month took pof- 
feflion of them, upon giving the Metcalfes an indemnity. 
Four of the bales had been a£lually (hipped on board a 
veiTel about to proceed to Hamhirgh, but they were after* 
wards re-l:inded upon the application of the defendants^ 
and were returned to them with the reft, which had re¬ 
mained in the watehoufe of the Metcalfes from the time 
of their arrival at Hull. One of the Metcalfes, who wai« 
examined as a v/iin fs, dated that at the time of the 
ftoppage nf the goods they held them for MrffVs. Battier, 
and at their dlfpofal; that they accounted with the Bat^ 
tiers for the charges of the goods. And the witnefs 
deferibed hii bunnef-i to be merely an expeditor agreeable 
to the dire£liou3 of the Battiers; a Jlage, and mere inflrtt* 
ment between buyer and feller. Tliat he had no authority to 
fell the goods, and frequently (hipped them without feeing 
them. That the bales in queftion were to remain at his 
warehoufe for the orders of Battier and fon, and he had 
no other authority than to forward them. That at the 
time the goods were (lopped he was waiting for the or¬ 
ders of the Battlers s that he had (hipped the four bales, 
expelling to receive fuch orders, and re-landed them be* 
nufe none had arrived. That if the goods had been de¬ 
manded 



IN t^B FoftTT-FOURTJt TfiAR OF GEORGE in. 


inanded by the Battlers before (hipping) he (hould have 
delivered them up to them. At the time when the de« 
fendants gave notice to the Metcalfes to (lop the goods* 
they alfo applied to the Battlers to vder them to be deli¬ 
vered up. The Battlers in the mean time called a meet¬ 
ing of their creditors in London^ and a cafe was laid 
before counfel concerning their right to reftore the goods 
to the defendants; the refult of which meeting and opinion 
was dated in a letter of the 29th of July from the Battlers 
to the defendants, in which they inform them <*that 
** yefterday a meeting was held of our feveral creditors 
<* refident in Landon^ when they unanimoufly refolved that 
** it would be molt for the intered of the concerned that 


1804. 
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** the affairs (hould be put in trud, and that the property 
** (hould be divided from time to time amongd the cre- 
** ditors. The opinion obtained from counfel, and which 
** we are happy to fay agreed with our wiflies, was like- 
** wife fubmitted to their conffderation; arid it appeared 
** generally the cpinion that the twjjl {a) in Hull Jbauld be 
«* gvoen up,* There was alfo another letter of the 7th of 
September from the Battlers to the defendants, inclofing 
a datement of their affairs; in which they obferve^ that 
the defendants’ ** claim is dated according to what we 
“ conceive it to be, after deduBion of the goodsflopped at 
Hull.” The Battlers committed no a£fc of bankruptcy 
till the 26th of September 1803, on which zhk of bank¬ 
ruptcy a commiffion iffued on the id of OBober, The 
adignees afterwards demanded the goods, which the de¬ 
fendants refufed to deliver up. Two quedions were 
made at the trial, id, Whether the defendants had a right 
to dop the goods as in tranftu at the time they took pof- 
felHon of them: or if they had not, adly, Whether the. 


VoL. V. 


(4) The good! in queftioa. 

N 
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'BattUrs were in a condition to refcihd the contrafi; and 
it fo, whether they had done any z€t amounting to a re- 
fcinding of the contrail before their bankruptcy ? On the 
fird quedion Lord EUenborough inclined againd the right 
of dopping in tranfitu under the circumdancea of the 
cafe: and upon the other ground, his Lorddiip left the 
qucdion to the jury, whether or not the confent of the 
Battlers to the refcinding of the contra£^ and returning 
the goods, given before the of bankruptcy, were given 
boTi'i fide, and without any intention of a voluntary and 
undue preference; which he inclined to think it was; it 
being after legal advice taken, and upon a conference 
with their creditors at a public meeting. And the jury 
found a verdict for the defendants. A rule nifi was ob¬ 
tained on a former day for fetting afide the verdict: and 
having a new trial on the grounds, that the tranfit of the 
goods was at an end at the time when they were dopped 
by the defendants, and that nothing afterwards happened 
which could amount to a refcinding of the contract on 
the part of the creditors, or of the bankrupts, whofe abili¬ 
ty to refcind it without the concurrence of the creditors 
was under the circumftances denied. 


Garrewt Toppings and Wcod^ fliewed caufe againd the 
rule, id* The Defendants were entitled to dop the 
goods in tranfitu in the hands of the Metealfes who were 
middlemen between the vendors and vendees. Hull was 
not the ultimate place of their dedination, but they were 
ordered to be fent there for the declared purpofe of being 
(hipped to Hamburgh. The ultimate place of dedina¬ 
tion then, as between thefe parties, was Hamburgh^ and' 
the goods were dill in tranfitu till they got there into the 
hands of the correfpondents of the Battiers, The Met* 
. . talfe* 
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§alfes wete not the exclufive acknowledged agents of the 
bankruptSi but were middlc'-men. They defcribed them- 
felves as expediterst and a mere Jiage, Their duty was 
analogous to that of a wharfinger, in whofe hands, as in 
thofe of a mere carrier, goods may be (topped. Stokes 
La Riviere (o), and Hunter and another,, affignees of 
Blanchard and Lewift v. Beal [h), carried the right of (top¬ 
ping in tranfitu furtlier than this cafe. In the latter the 
goods had been fent to - the inn in the place where the 
bankrupts lived, who had given orders to the book-keeper 
to fend them down to the quay in order to have them 
(hipped to be carried to B^on ; and they were accord¬ 
ingly Cent; but being too late for the (hip were frnt back 
again to the inn, where they were onkred by the bank¬ 
rupts* fervant to be kept a few days longer till another 
(hip was ready. In that cafe a new dlieflion had been 
given to the goods by the bankrupts, and yet the vendor*s 
right to (lop in tranfitu was holden flill to continue, and 
did prevail. * But liere Hamburgh was the known ulti¬ 
mate place of dellination in the Hrfi infiance. The right 
of (lopping in tranfitu is now become a legal and not a 
mere equitable right, as it was perhaps at firfi confiriered. 
It was fo confidered by Lord Loughborough in delivering 
the judgment of the Court of Exchequer Chamber in 
Mafon y. Liehborrow (f), who refers to Lord Hardwicke*i 
opinion in Snee v. Pre/cett {d). [^Gro/e]. If you refer 


1804* 

Disok 

Ba&pwjkk# 


(a) Sittings after Mitbat’mu 1784, at GuilJhail, before Lori Manf- 
ptU C. J. This cafe was cited from the argument of couiifcl in EHit v. 
Huiitf 3 Term Rtp, 466., but Lord Ellenktnugk C. J. obferved (hat there 
waa a more corred note of tlie cafe given by Mr. Jultice Ley>rtnc» in de¬ 
livering the judgment of the Court in Eahthtigk v. ItigHs, 3 Ec-ft, ^97. , 

{b) Sittings after ‘Tnu, 17S5, at Cu.Idbelit cor. Lord Mantjitld C. J. 
cited in 3 Term Ref.Abb. ^ 

(c) I H. Bloc- 364, &c. and cafes there cittd. {i) x Jltk. *45. 

M 2 further 
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further back to the cafe of Wiftman v. Vandeput (0), yoit 
will find that the right of flopping in tranfito was ori¬ 
ginally put upon a ground of equity, which has fince 
grown into laW.] It was ezprefsly flared to be a legsd 
right and not merely founded on principles of equity* 
by Lord Man^eld in the cafe of the aflignees of 
hall V. Howard {b), and by the Court of C. B, in 0 ^- 
penheim v. Rujfel (f). [Lord Ellenborough C. J. It muft 
have been confidered as a legal right in Bthtlingh v. 

for there the confignors maintained 
trover againfl the aflignees of the confignee upon a mere 
demand and refufal of the goods by the captain before 
they were delivered.] The right then, being founded in 
juflice and the common law, dught to. be extended at 
far as it may confiflent with the principle on which it is 
founded, that is, till the goods arrive at their ultimate 
place of deflination, and have been taken pofiTeflion of by 
or on the behalf of the vendee or confignee. In Hodgson 
V. Loy (</), even part payment was deemed not to take 
away the right of flopping in tranfitu; and the right 
being founded in honefty, courts have always leant in 
fupport of it. This was a cafe of dealing for the export 
trade: and all the cafes which have been decided againfl 
the exercife of the right, have been cafes of inland 
dealings. The goods were fent to the Metcalfes at Hull, 
merely as a ftage on their way to Hamburgh, In Hunt 
and others, aflignees of Bennet and Heaven, v. Ward {e\ 
a delivery of the goods to a packer, even by the order of 

(«) 1111690, zVtnt. to%, 

{b) At Gmliball Sitting! aftei ird. 3a G. a., cited 10 Z H, Sloe> ^65,6. 

(() 3 Stf' & PuU. 4t. {d) 7 Ttnn 440> 

(«) Which came on upon a motion for « new trial in thii court 1 few year! 
liefete the cafe of EIPu r. Hunt, in lytj, cited in 3 ^trm R^» 467* 

lihe 
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the vendee, did not conclude the right of the vendor to (top 
them in tranfitu; the packer being confidered as a middle¬ 
man. In Leeds v. Wright (a), where goods fent from 
Manchejler on account of a houfe in l?aris were confi¬ 
dered as no longer in tranfitu after they were in the 
% 

hands of the packer in London, the vendee’s agent alfo 
lived in London, and had an authority to difpofe of the 
goods where he pleafed, and might have made London 
the place of their ultimate deftination. It was therefore 
not merely a con(tru£tive but an aftual delivery. And 
in Scott r. Pettit {h) the like determination was made on 
4ie ground that the confignee had no other warehoufe 
than that of his packer, where all goods configned to him 
were lodged, and which was therefore their ultimate place 
of defiination. 

On the fecond ground they contended, that it was com* 
petent for the vendees, the Battlers, at any time before 
their bankruptcy, to renounce the goodsjunlefs it were done 
with a fraudulent view to give the vendors an undue pre¬ 
ference over the reft of the creditors. This was fettled 
in Alderjon v. Temple (e). But the letters negative fuch 
a conclufion. For the goods were dire£led to be refiored 
after legal advice taken, and with the general approbation 
of the meeting of the creditors convened upon the bank¬ 
rupt’s affairs in London, Till the aft of bankruptcy the 
trader, though failing, has the legal right to difpofe of his 
property, unlefs it be done with a fraudulent view of pre¬ 
ference. The queffion then always is, animo the z€t 
was done ? If the reffitution were made bona fide, as it 
appears here, by the confent of all iiiterefted whofe opi- 
nions could then be takeni that makes an end of the 
ijueffion. The meeting of the creditors was on the 25th 
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of July 1803* wheft the qa'eftion was canvafled and coun« 
Dixon Opinion takenwhich being favourable to the defend* 

0gsMjt ants, the bankrupts wrote on the 29th of July to the de* 
fendants to inform them that it was confidered as the ge* 
neral opinion that the goods Qiould be given up to them. 
Without this afTurance the defendants might have re- 
forted to legal procefs; for the bankruptcy was not till 
the 26th of September. And if the goods had been deli¬ 
vered up in July on a threat of legal procefsi no doubt 
the delivery would have been legal. TChompfin v. Freem 
man {a). Yot even a demand for fecurity will juftify the 
creditor fo obtaining it. Smith v. Payne {b). On the 
queftion of undue preference they alfo referred to Cock v. 
Goodfellovf (<•), Small v. Dudley {d), Harman v, Fijher (e)^ 
and Hartjhorn v. Slodden (/}} and' concluded that at all 
events it was a queftion for the jury quo animo the goods 
were returned, which they had decided in affirmance of 
the ad of reftitution. 


Erjktne and Gibhs^ in fupport of the rule (g), contended, 
I (I, That as between the buyers and fellers of the goods, 
who were the Battlers on the one hand, and the defend¬ 
ants on the other, the goods had reached the place of 
their dellitiation, and were no longer liable to be ftopped 
in tranfitu after they had come to the hands of Metcalfo 
and Son at Hull. Their ulterior defiination from Hull, 
depended altogether upon the orders of the Battlers^ who 

(4) xTtermRtp. 155. [b) ^ firm Rip, 151, 

(r) loilfotf. 489. {d) X P, H'mt. 

(<) Cnop, 117 . (/) xBoj. & Puli. 582 . 

Cf)i was not in court when the care was argued by the plaiotlffa' counfel j, 
but what follows is feledled from the irguments urged when the rule nifi was 
obtained, and from the relation of Centlemao who were prelcnt when It was 
f sally heard and determined. 

might 
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might have difpofed of them as they thought proper; 
and the Mttcalfes held the goods altogether at the dif- 
pofal of the Battlers^ and were waiting their orders when 
the itoppage took place. This cafe, therefore, comes with¬ 
in the fame principle as thofe mentioned where the tran- 
fitus was deemed to be at an end. And if it were not 
fo, then there would be two fets of perfons who would 
have the right of flopping the goods in traiiGtu in their 
progrefs from Hull to Hamhurgh, namely, the original ven¬ 
dors, and the Battiersy wlio would become vendors with 
refpe^l to their own correfpondents abroad; but it has 
never yet been confidered that the right of (lopping goods 
in tranfitu can be exercifed by two different fets of.perfons 
at the fame time. 2dly^ They Contended that tlte bank¬ 
rupts had no authority torefeind the contra£l after having 
declared their infolvency and called a meeting of their cre¬ 
ditors : but even if they had had fuch a power, they had 
not in fa£l refeinded the contra^; but only informed the 
defendants of what they fuppofed the creditors meant to 
do: and that the ftoppage of the goods by the defendants 
was not in conrequence of the letter of the bankrupts on 
the 29th of July: but had taken place long before, upon 
an indemnity given by the defendants to the Mttcalfes^ 
and founded on an affumption of their right as vendors to 
ftop them as Hill in tranfitu. 

Lord Ellekborough C. J. There are two queftions 
in this cafe; the iirfl, whether a right to flop as in tran- 
Jitu exifled in the defendants, the fellers of thefe goods, 
on the ‘]th ^July, when they were flopped in the hands 
of MeU'ulft : the fecond, whether funpofing fuch 

right not to have exiiled in them at the time of fuch 
(lopping, ihc confent to their retaining thefe goods, which 

N 4 waa 
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was afterwards given hj the Battiers, were, under all the 
circumdances, a valid and effedual confent, or whether 
it be impeachable on the ground of its being a voluntary 
preference in contemplation of their then impending and 
probable bankruptcy $ on which ground alone it has been 
fought to be impeached both at the trial and upon the 
rule now pending. The ilrongeft cafes cited by the de¬ 
fendants* counfel in favour of their right to ftop in trand- 
tu, are the cafes of Hunter v. Beale, cited in Ellis v. Hunt, 
3 7 *. R. 3i^d Biohes v. La Riviere, cited in Bohtlingi 
V. Inglis, 3 Eajl, 381. As to the firft of thefe cafes. 
Hunter y. Beale, in which it is faid that ihe goods mud 
come to the corporal touch of the vendees, in order to oud 
the right of Hopping in tranlitu, it is a figurative expref- 
fion, rarely, if ever, (lri£lly true. If it be predicated of the 
vendee's own adual touch, or of the touch of any other 
perfon, it comes in each inftance to a queilion, whether 
the party to whofe touch it adlually comes be an agent fo 
far reprefenting the principal^ as to make a delivery to him 
a full, eflfedual, and final delivery to the principal, as 
contradidinguilhed from a delivery to a perfon virtually 
ading as a carrier or ni^an of conveyance to or on the 
account of the principal, in a mere courfe of tranfit to¬ 
wards him. In Hunter v. Beale, Sittings after Trin, 1785 
before Lord Mansfield, I cannot but confider the tranfit 
as having been once completely at an end in the direct 
courfe of the goods to the vendee, i. e. when they had 
arrived at the innkeepers, and were afterwards, under the 
immediate orders of the vendee, thence actually launched 
again in a courfe of conveyance from him, in their way to 
Bfion ; being in a new diredlion prefcribedand communi¬ 
cated by himfelf. And if the tranfit be once at an end, the 
delivery is complete, and the tranfitus for this purpofe 
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cannot commence dc noTO mercljr bcKiufe the goods arc 
again font upon their travels towards a new and uUmor 
dejlmatim* As to the cafe of ^tdkes v. La Riwrt and 
Lawlej^ the goods were claimed in fuit by the plaintiff 
the feller, from the defendants, to whom the goods were 
delivered to be forwarded to their (i. c. defendants) cor- 
refpondents MeJJts. Duhems of Ltjle : the Duienu were 
therefore the confignees, and Lijle the ultimate place of 
deftination. Upon the infolvency of the Dubenut La 
Riviere and Lawley, the defendants, withdrew the goods 
from the hands of Btne^ Overman, and Co. of O^end, to 
whom they had fent them in a courfe of conveyance to¬ 
wards and for the Duhems at Lifle* La Riviere and Co. 
infifted, as againft the plaintiffs, that upon the delivery of 
the goods to them for the Duhems, the property was veiled 
in the Duhems, in nvhfe right (but for their own benefit 
in account with the Duhems) they claimed to detain the 
goods. This however, in refped of the Duhems, on whofe 
right the defendants Hood, was clearly a cafe of tranfit not 
finilhed at the time of the claim made. The cafe of 
Hodgson V. Loy was alfo a clear cafe of tranfit uncom¬ 
pleted; for the butter, purchafed in Cumberland, was 
proceeding through different ftages of county conveyance 
to E, Ward, the purchafer in London t but before it 
reached the place of its dellination, it was (lopped: and 
the only very material quellion in that cafe was, whether 
a part payment by the purchafer took the cafe out of the 
common rule, and oufted the feller’s otherwife unqueftion- 
able right to (lop in tranfitu ? The late cafes which have 
been cited of Leeds and another v. Wright {a), and Sc(atatti 
others affignees v. Pettit {}), are authorities te the fame 
f ^e£l. In the former the tranfitus was holden to fie at an 

(*) 3 ® j»o. (t) & ^69. • 
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end when the goods had reached the defendant* who was 
the packer of one Motffemn^ a general agent of he Grahd 
and Co. at Paris, and who had a general power of difpofal 
in rcfpefk to them, and might have fent the goods either 
to his principals at Paris, or to Halland, Germany, or fuch 
other market as he fliould think beft. And the latter cafe, 
fimilar in many dream (lances to the former, was decided 
on'the fame ground, viz. that the tranficus of goods is 
only not at an end upon their reaching the packer, where 
they remain with him for the purpofe of being forwarded 
on to fome ulterior appointed place of deftination. But 
here, as in thofe cafes, the goods had fo far gotten to the 
end of their journey, that they waited for new orders 
from the purchafer to put them again in motion, to com¬ 
municate to them another fubftantive deftination, and 
that without fuch orders they would continue ftatii)nary. 
As to the fecond queftion, I continue to think as 1 thought 
at the trial, that the bankrupts were competent to refeind, 
and had in f»£t refeinded, the contra^ for the fate of thefe 
goods. The circumftances of deliberation, confent of 
creditors, advice of counfel, and the publicity which at¬ 
tended the whole of the meafure, ezempted it from being 
properly confidered as a fraudulent preference in contem¬ 
plation of bankruptcy. That the Battiers muft have con¬ 
fidered themfelves in a date of infolvency and impending 
bankruptcy at the time, cannot be doubted} but until an 
afk of bankruptcy the jus difponendi over goods remains 
by law with the trader, unlefs he ezercife it by way of a 
voluntary and fraudulent preference of a particular cre¬ 
ditor in contemplation of bankruptcy. But here the goods 
were given up, if not from a threat of litigation, at lead 
under an idea of the right being probably adverfe to the 
claim of the bankrupts and their creditors* And volun- 

S 
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Caiy favour towards the defendants did not operate as any 
inducement with the bankrupts to recede from their righcs 
on this occafion. The queilion whether under all the 
circumftances they a£ied bona fide in giving up the goodsy 
or from a motive of voluntary and undue preference to the 
defendants, was left to the jury, who by their verdi£l have 
affirmed that the bankrupts a^cd bona fide, and have ne* 
gatived any voluntary preference. 
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Grose J. was of opinion, on the firfi point, that the * 
right to ftop in tranfitu was not at an end when the de» 
fendants took poflcffion of the goods. But if it were, he 
thought on the fecond point, that the queftion had been 
properly left to the jury, who had found that this was 
not a voluntary preference* 

Lawrence J. agreed with Lord Ellenhorough on the 
firft point, that the goods had before their lloppage by the 
defendants arrived at their ultimate place of deftination 
as between thefe parties, and confequently that they had 
no right to (lop them as in tranfitu. But on the fecond 
point, that the letter of the 29th of was no recogni* 
tion on the part of the bankrupts of the a£i of the de* 
fendants in flopping the gopds, nor an agreement to 
refeind the contra£l. On the contrary, it imported that 
they did not chufe to do any thing without the approba¬ 
tion of the creditors at large. The ohjscl of that letter ' 
was to give the defendants information that the creditors 
in Londm had met, and that the creditors who attended 
that meeting feemed difpofed to give up the goods; but 
not taking upon themfelves (the Battiers) the difpofition 
of them; but referring every thing to the creditors,^ 
And there was no aiTent of the creditors to the floppage 
by the defendants. • 
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Le Blanc J. agreed that the tranfit of the goods was at 
ao end before they were flopped by the defendants. As be¬ 
tween the buyer and feller they were arrived at the place 
of their deftination when they got to the poffeflion of the 
Metealjts at UulU for till the Mitcalfes received dire£lions 
from the Batturs they did not know where to fend the 
goods. The warehoufe of the Metcalfes at Hull muft 
therefore be confidered as the warehoufe of the Battiers, 
^ With refpe^ to the cafe of Hunter v. BealCf he obferved 
that the merchants there (the vendees) having given the 
goods a different diredlion after they got to the inn, and 
before they were flopped, he fiiould have thought that the 
tranfit was at an end. ypon the fecond point, whether 
the goods were bona fide delivered up to the defendants, 
he thought it a point of confiderable difficulty on the evi¬ 
dence as it appeared before the Court. The letter of the 
a9th of July referred to fome antecedent correfpondence, 
and to fome legal opinion which had been taken; fuch 
prior letter might have contained a propofal or demand by 
the defendants to the Battlers to give up the goods; and 
if fo, their anfwer might be evidence of their agreeing to 
renounce them ; but the evidence was very flight. If that 
letter meant merely to declare the fenfe of the greater part 
of the creditors in London, it would be going too far to 
fay that it amounted to an abfolute afient to the defend¬ 
ants taking back the goods. The evidence, however, 
though flight, was fit fol the confideration of the jury, 
and they have foiuid for the defendants. 

Rule difeharged. 



m TBB FoRtt-FOVRTH t’BAR OF GEOkCE lA. 


Evans againjh Thomson. 

parties, by their rcfpc£tivc bonds of fubmiffion, 
dated 20th of Auguft 1803, bound themfelvcs to fub> 
mit certain matters in difference to the arbitration of A» 
and B, And if they did not make their award on or before 
the 21ft of September then next, then to the umpirage of 
C. fo as he made his umpirage on or before the 24th o^ 
September 1803. By a memorandum on the bonds dated 
21 ft of Septemberi it was thereby agreed between the faid 
parties, that the faid arbitrators making their award fhould 
be extended from that da]^ unto the the 24th of September 
aforefaid, and for making the umpirage to the ift of 
OBober: and by another indorfement on the bonds (igned 
by the parties on the 28ch of September, the time for 
making the umpirage was further extended to the 6th 
of OBober, which indorfement was ftamped with an 
agreement ftamp. By an umpirage made on the 5 th of 
OBober, Thomfon was dirc£ted to pay 986/. lls. 2d, to 
Evans by two inftalments, one on the 4th of November 
laft, the other on the 6th of January 1804. In the bonds 
of fubmijfion it vuds provided that the bonds and fubmijfton 
thereby made, Jbould be made a rule of Court purfuant to the 
Jlatute, if either of the parties fhould require the fame and 
the Court fhouldfo pleafe. But when the time for making 
the award was agreed to be enlarged by the indorfement 
on the bonds before>mentioned, it was not added that 
that fhould be made a rule of Court, By a rule of Court 
made on Saturday next after the o6fave of St. Martin in 
Michaelmas Term laft, reciting the bonds of fubmiftion, 
and that the fubmifCon was agreed to be made a rule of 

Court, 
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Court, and that the parties had afterwards, by the fai2 
indorfements, agreed to enlarge the time in the manner 
before-mentioned, it was ordered that fuch the prefents 
and fubmilEon made in manner aforefaid be made a rule 
of Court. The umpirage having been made within 
the enlarged time, and the defendant not having per¬ 
formed what he was therein dire^ed to do, an attach¬ 
ment was moved for againft him. Whereupon a rule was 
obtained calling on the plaiAiflF to (hew caufe why the 
lail-mentioned rule of Michaelmas Term for making the 
fubmifllon. See, for fuch enlarged time a rule of Court 
(hould not be amended by confining fuch rule to the fub* 
million made by the bond and condition therein recited, 
and eagluding the two fubfequent indorfements of the 
2111 and sSth of September for enlarging the time, &c. 

This role was obtained on the authority of Jenkins 
V. Lavs (d), where it was determined, that an agreement 
to enlarge the time for making an award mull contain a 
new confent that it (hall be made a rule of Court, other- 
wife no award made within fuch enlarged time can be 
enforced by attachment. 

Wood and Wetherell (hewed caufe againll the rule, and 
denied the authority of the above-mentioned cafe, which 
they faid pafled without obfervation; and that it was 
plainly the intention of parties to an arbitration, who 
agreed by an i'ndorfement upon the fubmillion bonds to 
enlarge the time for making the award, to include all the 
terms of the original fubmillion, one of which was, that 
it (hould be made a rule of Court. That without re¬ 
ference to the contents of the fubmilfion bonds, fuch 
indorfement was not intelligible j and if reference were 

necef<« 


(«) 8 *t<m Rep, tj. 
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fieceiTarily made to any part of the contents, it muft in 
reafon be made to the whole of them. 

Erjk'me and Marryat, in fupport of the rule, infixed 
on the authority of the cafe of Jenkins v. which 

was grounded on the adl of 9 and 10 W.’^. e, 15 . which 
enables litigant parties ** to agree that their fubmiffion of 
** their fuit to the award, &c. fltall be made a rule of 
** Court, and to tnfert fuch agreement in their fubmiflion, 
** or the condition of the bond or promtfe whereby they oblige 
■' themfelves refpe£lively to fubmit to the award, &c. 
** which agreement being fo made, and inferted tn thnr 
**fuhtmJJion or promtfe^ or condition of their refpeRive bondSf 
« (hall on affidavit, &c ,^be entered of record in fuch 
<* Court, and a rule thereupon made, &c., purfuant to 
** fuch fubmifftWi &c.’* and then it provides that the 
party neglecting to obey the award, fliall be fubjeCt to all 
the penalties of contemning a rule of Court. To give the 
Court jurifdidion therefore, the agreement to make the 
fubmiflion to arbitration a rule of Court, mult, by the 
exprefs words of the a£t, be inferted in the condition of 
the bond or promife. It was fa inferred in the bond ; 
but that by the lapfe of time bee .me funCfus officio, and 
then the agreement was made, which does not exprefs 
that the agreement (hall be made a rule of Court, but 
merely that the time (hall be enlarged. That agreement 
is dillinci from the bond, and cannot be incorporated 
into it} for no aClion would now lie on the bond (o), 
but it muft be brought on the agreement; and the in- 
ftruments are fo far diftin^, though on the fame piece 
of paper, that they required and adually have different 

(«) SnvM V Gaedmati, E, 3 F. R. cited in Lu'Itr v. HolUnJlf 
I Trinity 59a. • 
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llampi. It was certainly competent to the parties to 
agree to enlarge the time without agreeing to have their 
fubmiflion again made a rule of Court. Then having 
mentioned the one and not the odier, there is no reafon 
for extending their agreement by impKcation. 

Lord Ellemborough J. C. faid it was a cafe of con- 
fiderable confequence, afieding the pra£lice of all the 
Courts, upon the conftrudlion of a very beneficial aQ of 
parliament; and therefore, before the Court gave tlieir 
final opinion they would confult with the other Judges: 
though, as at prefent advifed^ it appeared to him that the 
memoranda endorfed on the fubmiflion-bond for enlarging 
the time did,l)y necefiary conftrudlion, virtually incor¬ 
porate all the conditions in the bond to which they had re¬ 
ference. That they muft be taken to do fo to a certain ex¬ 
tent was apparent; for in themfelves the memoranda did 
not even fpecify the names of the arbitrators or umpire, 
nor the fubje^-matter of the reference; and if any part 
were adopted, he could not fee what line could be drawn, 
and why the whole muft not be adopted. 

Cur, adv, vult. 

His Lordihip now delivered the opinion of the 
Court. 

This matter came on before the Court in the begin¬ 
ning of this term, upon a rule to fliew caufe why a rule 
made in lait Michaelmas term (hould not be amended by 
confining fuch rule to the fubmiflion made by the bond 
and condition therein recited, and excluding the two fub- 
fcquent memorandums or indorfements, bearing date the 
21 ft and 28th ofSeptemier laft, 8cc. By the condition of the 
arbitration-bond the arbitrators were to make their award 
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on or before the 21 ft of S^temier left, and the umpire to 1804. 
make his umpirage on or before the 24th of the fame 
month. On the 21ft of September the parties agreed that 
the time for the arbitrators making their award (hould be 
enlarged to the 24th of September, And on the 28th of 
September they agreed that the time for the umpirage 
fliould be extended to the ift of OStober. The umpirage 
was made within the time to which by this agreement the 
authority of the umpire was extended, and the agree¬ 
ment to enlarge was made a rule of Court. It was ob¬ 
jected on the part of the defendant that the award of the 
umpire was not capable in this cafe of being enforced at 
a rule of Court, on the authority of the cafe of Jenkins r. 

Law, 8 Term R. 87.; the agreement to enlarge the time 
of making the award containing no exprefs confent that 
fuch agreement (hould be made a rule of Court. But, upon 
confidering that cafe, in which the objed^ion appears to 
have been given way to without any argument on the part 
of the Gounfel who had obtained the rule for an attach¬ 


ment, and on which account the matter was probably 
not brought under the immediate view and attention of the 
Court \ and upon conferring, with a view to an uniformity 
of practice on this fubjedt, with moft of the Judges of the 
other Courts of IF ’rjlminfler Halit we are of opinion that 
the cafe referred to cannot be fupported; and that the 
agreement to enlarge the time for making the award muft 
be ^nderftood as by reference virtually incorporating in 
itfelf all the antecedent agreements between the parties 
relative to that fubjefl, as if the fame had been formally 
fet forth and repeated therein, and of courfe incorporat¬ 
ing, amongft the reft, the agreement contained in the 
condition of the bond, that the fubmilhon to arbitration 
(liould be made a rule of Court; and that, with reference 
VoL. V. O to 
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to the enlarged ttniCj indead of the time originally ipecf- 

fied in the condition of the bond. 

Rule difcharged. And 

Rule fot Attachment abfulute. 


F'lda^f 
Mitj iiih. 

The landm 
Court of Re- 
quefti have ju- 
nfeidkion, by the 
Aac. 39 & 40 
Cn. 3. t. 104. 
over a contraA 
for the retention 
of tithes by the 
tenant, the va< 
lue of which 
was under 5/.} 
and therefore 
if the vicar fue 
for the fame 
and recover lefs 
than 5/. upon a 
count in a(fuiiip« 
lit for a quan¬ 
tum valebant, 
the defendant 
may enter a fug- 
geftion on the 
tell, (fating that 
he was a ftce- 
man and inhabi¬ 
tant of the city 
of Lor dm, trad¬ 
ing there at the 
time he was 
fervrd with the 
writ, lor the 
purpofe of ou(l« 
ing the plaintiff 
of his coda un¬ 
der the isth fec- 
Aoa of the a<A. 


Sanobt, Clerk, a^aiwji Millbr. 

f^HE plaintiff brought aiTumpfit to recover the value 
of tithes due to him, as vicar of Sf. Giles^ Camber- 
vieltf from the defendant, who occupied certain tene¬ 
ments within the vicarage, and fur which he had for two 
years before paid a compofition at fo much an acre: but 
latterly the number of acres being in difputc, the de¬ 
fendant refufed to pay the Turn demanded by the vicar, 
who thereupon brought this action at the Sittings at 
Wejiminfler, before Lord Ellenhrough C. J., when he re¬ 
covered a verdi^ for 7/. 6 d. upon a count for a quantum 
valebant (/i), which, together with 2I. 14/. 3^. paid into 
court, conRituted the original amount of the plaintiff's 
demand, as appeared by an account delivered by him to 
the defendant before the a£lion brought, and alfo by a 
bill of particulars obtained afterwards. It appeared that 
the plaintiff did not rcfulc within the jurifdi£lion of the 
Court of RequeRs in the City of London^ but that the de¬ 
fendant, though he rcfided at times at his houfe at Peek- 
ham Rye, in Surry^ yet alfo kept a (hop and carried on 
trade within the city. The defendant, in the laR Term, 
upon an aflidavit that he was a freeman and inhabitant 
within the city of Lotuhn at the time when the a£fion 
was brought, and that he was ferved with the writ 
within the city, obtained a rule niji for leave to enter a 
fuggeftion on the roll under the Rat. 39 tsf 40 Gn. 3. 

(n) The firft count of tlw deebration wu on a conipofitioa for tithe. 

c, X04. 
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f. 104. (local afts), ** for extending the powders of the 
** Court of Requefts in the city of London^ that the 
original caufe of a6^ion did not exceed 5/. and that the 
fame was recoverable in the faid Court of Requefts* The 
12th feftion of the aft enaas, « that if any aaion or 
** fuit fliall be commenced in any other court than the 
** faid Court of Requefts for any debt not exceeding 5/. 
“ and recoverable by virtue of the recited aa8(3 Jae. r. 

c. 15. and 14 Geo. 2. c. 10.), and of this aa or any of 
“ them in the faid Court of Requefts, in every fuch cafe 
“ the plaintiff in fuch aaion or fuit ftiall not, by reafon 
of a verdia for him, or otherwife, have or be entitled 
to any cofts whatfoever.** The iithfeaion provideE^ 
« that this aa or any thing herein contained Qiall not 
extend to any debt where any title of freehold, &c* 
(halt come in queftion, or to any debt by fpecialty, 
&c. nor to any other debt that (liall arife by reafon 
« of any caufe concerning teftament or matrimony, or 
“ any thing concerning or properly belonging to the ecclefiajlim 
cal court, al^it the fume refpcaively fliall not exceed 
“ 5/”&c. 

« 

Wiglcy (hewed caufe, and relied principally on the 
ground that this, being a demand in refped of tithe, came 
within the exception of the nth fed^ion as a thing 
concerning or properly belonging to the ecclejtajlical court,** 
and therefore not within the jurifdid^ion of the Court of 
^ Requefts. It is enough under thefe words that the fubjeff 
matter of the affion is one that concerns or properly belongs 
to the eccleiiaftical court} it is not neceflary that the fuit 
or a£lion fliould fpecificaliy and in form be brought for 
the thing. Now here the aQion is in fubftance for the 
Jinglt value of the tithe, the jurifdiciion of which properly 

O a belongs 
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belongs to that court. Itie verdiA was talce|i upon ft 
count upon an implied aflumpfit for the value of the 
tithej eftimated indeed by the rate of the former compofi- 
tioni which was then in difpute; confidering it as an 
agreement by the vicar to let the defendant have the 
tithey without fpecifying at what value. The title to the 
tithe and freehold might have come in queftion in fuch an 
aAion; which would be enough to ouA; the jurifdi^ion 
of the Court of RequeftSy according to Woolley v. CleuU 
man (a), though the a£^ion there was on an implied 
afluropfit for ufe and occupation. 


Marryatf in fupport of the rule, faidy that it was clear 
from the bill of particularsy that the original demand was 
under 5/.y and that jurifdi^lion was given to the London 
Court of Requefts over all caufes not particularly excepted. 
That the title to the freehold could not have come in 
queftion; for unlefs a contrail had been proved, the value 
of the tithe could not have been recovered in afliimpfit. 
Then the action cannot be faid to have been brought for 
any thing which concerned or properly belonged to the eccle- 
fiaftical court; for the plaintiff could not have fued there 
on this contract. 

Cur. adv. vult. 


Lord Ellenborougb C. J. now delivered the opinion 
of the Court. This was a motion for leave to enter a 
fuggeftion on the roll to exclude the plaintiffy (who had 
obtained a verdift in an adlion in this courty eftabliOiing 
on his part an original demand of lefa than $ 1 ., and re¬ 
duced by a tender to 7/. 6 d,) from his coftsy under ftat. 
39 40 Gfo. 3. €• 104. on the ground of the defend* 


W *44- 


ant*t 
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ant's being refident and liable to be fummoned'within the 
jurifdiftion of the Court of Requefts for the city of Lon- 
don; and that the original debt fued for did not exceed the 
fum of 5/. The count in aflumpHt upon which the quef- 
tion arifes was upon a quantum valebant, for the value of 
tithes due to the plaintiff, as vicar of St, GUet, Catnberwel/^ 
from certain tenements in the occupation of the defendant, 
and alleged to have been taken and retained by and at the 
requefl of the defendant. The plaintiff refifled the mo¬ 
tion for leave to enter this fuggcflion, upon, the ground of 
the. following provifo contained in the iith fe^. of the 
a£f i viz. ** that this a£^ fhould not extend to any debt 
that fhould arife by reafon of any caufe concerning 
•* teflament or ipatrimony, or any thing concerning or pro* 

** perly belonging to the etcl^ajlic<d court s albeit the fame 
** (hail not exceed 5/. i” conceiving that the fubje^ mat¬ 
ter of this a£tion was ** a thing concerning or properly 
** belonging to the ecclejiajlical court” But we are of opi¬ 
nion that the fuhje£f of this a£lion, being the recovery 
upon a promife of an equivalent for tithes retained, is not 
a thing which can properly be faid in its nature to concern 
the ecclejiajlical court itfelf, in refpefl; of the general rights, 
functions, or fubjefls of jurifdi£lion of that court, nor a 
thing which can be faid properly to belong to it; being 
neither more nor lefs than a civil contradk collateral to the 
right of tithes, (which the count aflumes to be admitted,) 
fuable properly and peculiarly in a court of law, and 
which has no further conne£lion with the ecclefiaflical 
court than as the general obje£): of fuit, viz. ** tithes” 
is in certain cafes a matter properly cognizable in that 
court, as it alfo is in other cafes properly cognizable in the 
courts of law: it cannot therefore be faid fo far ** properly ' 
V to belong to the ecclejiajliced court” aS to ouft the jurifdic- 

O ^ nion 
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tion of the Lankan Court of Requefts in fums not ezceedi> 
ing 5/. within the meaning of that prorifo; and particu¬ 
larly in a cafe* as here^ where no right tp tithes comes in 
queftion. We are therefore of opinion, that as the action 
in this cafe ihould have been brought in the Couit of Re- 
quefts, the defendant is entitled to make his rule abfolute 
for entering this fuggeftion upon the roll. 


frUayt 
May 11th.' 

Vndcr a devire 
to jiL for life, 
** and after him 
** to his eldeft or 
** any other I'on 
■* after him, for 
** life, and after 
** them to as 
many of his 
'* defcemlants 
ilTue mate as 
'< fhall be heirs 
’* of his or their 
bodies, down 
'* to the TOth 
generation 

* during their 

* natural lives;*' 
lield thit took 
ao more than a 
lifeeftaie; for 
Itereis Tmgtntral 
intent to create 
■n eftate tail, as 
contradiftin- 
guiihed from the 
pvtieultf intent 
to give an eftate 
fbr lift to the 
jfirft taker; but 
■ Angle intent to 
create a fuccef. 
fioQ of life 
citates to per. 
fons not in efle, 
which the law 

will not allo«v 


• SfAWARD dgainji WitlocK. 

'J'HIS was an a£lion againfl: the defendant, an auc¬ 
tioneer, employed by the afllgiiees of Tlaomas South- 
eomh, a bankrupt, in the fale of an eftate of the bankrupt 
by auction, to recover 130/., the depofit money paid by 
the plaintilF, who was the higheft bidder at fuch auflion, 
with intereft and cofts. The defendant at the time of 
the fale entered into the following undertaking in writing 
at the foot of the conditions of fale : ** If the title is not 
« fatisfadory, the depodi;, intereft, and cofts to be rc- 
** turned by John Willoik.’* The declaration contained 
a fpecial count upon this undertaking, and the common 
counts for money paid, had and received, and on an account 
ftated i to which there was a plea of the general iil'ue. 
The caufe was tried at Exeter fummer aflizes 1803, be¬ 
fore Lord Alvanley C. J., when a verdict; was found for 
the plaintiff with damages zoo/., fubjefl to the opinion 
of the Court on the following cafe: 

On the 23d oi March 1753, Lewis Southcomb, clerk, 
being feifed in fee of the remainder of the eftate in quef- 
tion after the determination of the life*eftate of George 
Portbury, in his will of this date duly executed and at- 
ufted, devifed as follows: « To my fon John I leave the 

entire 
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entire gusirdianfliip of Thomas, the fon of my fon Thomas 
Sottthcomb, and alfo of my grand>daughter Elizabeth his 
(ider. To him the faid Thomas [a) I do give my edate 
of Holcomb Burnel (being the edatc in quedion) during 
his natural life, as foon as it fliall fall (A); but to his 
trudee in his behalf fliall be committed the profits of the 
faid cdate until he Jhall arrive at the age of 21 years / and 
after him I do give it to his eldefi or any other fon after him, 
during his natural life, and after them to as many of his de~ 
fcendants ijfue male as Jhall he heirs of His THEIR bodies 
down to the tenth generation during their natural lives!'* 
The devifor died at the end of 1753 or beginning of 1754, 
leaving his grandfon, the devifee, his heir at law. George 
Portbury the tenant for life died in 1763 ; and upon his 
death the devifee Thomai Southcomb entered into the pof- 
feflion of the edate, and continued in fuch poflelGon until 
his bankruptcy as hereinafter mentioned. On the 28th 
of November 1798 a commiflion of bankrupt iflued againd 
the faid Thomas Southcomb, who was a trader, was in¬ 
debted to the petitioning creditor in a fum fufficient to 
fupport the commiflion, and had committed an adl of 
bankruptcy, in confequence of which he was duly declared 
a bankrupt; and on the 6th of November 1802 a bargain 
and fale of his real cdate was duly made to Jachfon and 
Chamber, who had been duly chofen aflfignces of his edate 
and effedls. On the 9th of November 1802 the defend¬ 
ant, by the diredion of the aflignees, put the edate up to 
fale by audion} and by the conditions the purchafer was 
to pay down a depofic of 10/. per cent, and the tefidue 
on or before Lady-day 1803, on having a good title: the 
conveyance to be at his own expence. The plaintiff wai 
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(«) i. e> his grandfon Ttbmtu 

(A) /. i, upon the death of G-. Ftrthury, 
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1804. the higheft bidder, and paid the depofit} but on the ab- 
ftraft being delivered, in which it did not appear that the 
ugmufi bankrupt was the heir at law of Lewis Southccmb, nor was 
Witiocr. document dated to prove the death of Geo. Portbury, 
which it was infilled on by the afiignees mull, from the 
length of time in which he had been Ihewn to be in ex- 
illence, be prefumed, refufed to complete the purchafe; 
alleging that a good title could not be made; and infifted 
upon a return of the depofit. Sec. on that ground. The 
bankrupt who, as is before dated, was the heir at law of 
Lewis Southcombf has no children, and is willing to join 
the alTignees in any a£l that Ihall be thought necelTary to 
make a good title and conveyance ; but neither of thefe 
circumdances was dated in the a|?drad,or communicated 
to the plaintid or his attorney until a fortnight before the 
alfizes. The quedion for the opinion of the Court was, 
whether the plaintiff* were entitled to recover: if the 
Court Ihould be of opinion that he was, the verdidl 
was to dand; if not, the verdi£l was to be entered for 
the defendant. 

Courtenay, for the plaintiff, after premifing tint in the 
decifion of this quedion the Court would look to no other 
fads than what were contained in the abdra£l of the title 
delivered to the plaintiff by the vendor, or fuch at lead 
as were made known to the plaintiff before the adion 
brought; dated the quedion arifing on the words of the 
will to be, Whether the devifee Tbomas Soutbeomb, fince 
become bankrupt, took an edate for life or in tail ? (If in 
tail, he admitted that the bargain and fale of the commif- 
fioners would pafs a title to the aflignees: but not if for 
life i for the bargain would only operate to pafs that edate 
wluch the bankrupt lawfully mighty and not that which 

could 
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could only be perfeded by operating as a forfeiture of his 
eftate {a),) It is clear» that the teftator only meant that 
Thomas Southcomb (hould take an eftate for life. But it 
will be argued, that as the general intent of the teftator 
was, that all the male defcendants of ST. 5 . fliould take 
down to the tenth generation, that can only be effe^uated 
by giving an eftate in tail male to the iirft taker: but this 
would be doing violence to the words as well as to the 
intent of the will; for the eftate is given after him, not 
to his ilTue, but to his eldeft and any other fan s which is 
a word of purchafe and not of limitation: and when the 
teftator has exprefsly declared that fuch eldeft or other 
fon of T. S. (hould only take for life, it would be a forced 
conftru£lion to imply frpm thence a general intent that 
even the firft taker (hould have a greater eftate. The only 
words of limitation afterwards ufed, viz. his defcendants 
ijfue male as (hall be heirs of his or their bodies, from whence 
any intention to create an eftate tail can be implied, muft 
refer to the eldeft or other fon of Y. S, And the general 
intent may be efiedluated as far as by law it may, by 
giving an eftate for life to the firft taker, with fucceflSve 
remainders in tail to his eldeft and other fons as pur- 
chafers. And he referred to Archer'^ cafe(^}, Wyld^% 
cafe{c). Ginger v. ff^hite (d), Goodtitle v. Woodhull{e), and 
Somerville v. Lethbridge (f), the laft of which came near- 
eft to the prefent cafe, to (hew that 7 *. S. took only an 
eftate for life. 

« 

Gafelee, contra, faid that this was now only a queftion 
of cofts; as it was clear that the bankrupt being heir at 
law of the teftator, a good title might be made, and that 

(«) Vide 4 L(M. 114. (^) I 66. (r) 6 Ibep, 16. ti 

{ d ) Wm Hef * 348. (r) », 59a. (/) 6 . 7 «r«i at], 

equity 
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equity would comper a fpeciBc performance. And that 
as by the terms of fale the conveyance was to be made at 
the expence of the purchafer, no action lay to recover the 
depofit money till tender of fuch conveyance to the 
vendor, and his refufal or inability to execute it: though 
the vendee might have his remedy in damages for not 
having the title made to him in due time. [Lord Ellen- 
borough C. J. If the title (hewn be not fatisfa£tory, it 
certainly was not neceflary for the vendee to do a nugatory 
a£l in preparing a conveyance. And the parties could 
nqt mean the latent title of the vendor, but the apparent 
title which he exhibited, and upon which only the vendee 
was required to a£t.] Then the only quellion is, whe¬ 
ther the vendor had a good title: and that will depend on 
whether the bankrupt took an eftate tail under the will: 
for if he were only tenant for life, the conveyance by 
bargain and fale was certainly not fuflicient to enable the 
ailignees to convey in purfuance of the agreement. If 
indeed there had been no bankruptcy, and the bargain 
and fale had been made by the bankrupt himfelf, that 
would have been a forfeiture of his life eftate, and let in 
his remainder in fee before the exiflcnce of the next 
taker j but fuch a conveyance by the commiflioners to the 
aflignees, to which the bankrupt was no party, certainly 
could not operate as fuch a forfeiture of his eftate. 'I'he 
bankrupt however took an eftate tail. Moft of the cafes 
cited were prior to Robinfon v. Robinfon [a)^ where under a 
devife to Lancelot Hicks for life and no longer ^ he taking the 
name of Rohinfent and after his deceafe to fuch fen as he 
lhall have taking the name of Robinfon, and for default of 
fuch ijfue then over in fee j Lancelot Hicks was holden to 
take an eftate tail by implication, notwithftanding the 
eftate for life before exprefsly given to him, in order to 
(«) 1 Burr. 38. and % VtJ. 225. 


effectuate 
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oflTedluate the manifeft general intent of the teftator, that 1894. 
the eftate Ihould not go over till failure of the iiTue male ' 

” ... SfAWA«D 

of X. H. In Somerville v. Lethbridge (a) the limitations 

Vy^Xli IL 06 Jl^ 

were not for lives, but for terms of 99 years determinable 
on lives; there therefore could be no qucilion of an eftate 
tail. It is material to confider that this was a reverfion 
to be difpofed of; and if it were to be confidered that the 
iirfl: taker took only an ellate for life, if he died in the 
lifetime of G. Porthury^ the devifes over would have 
failed. For ** after kirn** in the firft place rauft mean 
after the bankrupt, ** I do give it to his (meaning the 
bankrupt’s) eldeft fon, or any other fon after himf (mull; 
mean any other fon of the bankrupt after the eldef fon.) 

** And after them'* muft refer to all the antecedent lives 
named, viz. the bankrupt, his cldeft, or any other fon; 

« to as many of his (i. e. the bankrupt’s) defcendants* ijfue 
male as (hall be heirs of his (the bankrupt’s) or their (any 
of his defcendants*) bodies; down to the tenth generation 
during their natural lives.” The general intent therefore 
was, that all the defcendants, ijfue male, of the bankrupt 
ihould inherit in fucceflion down to the tenth generation, 

(which mud mean from the father, and is only another 
cxprclRon for perpetuity;) though the particular intention 
was to give them only eftates for lives: the only way 
therefore in which the general intent can legally be ef- 
fe^ed is by giving the bankrupt an edate tail. For if he 
only took an edate for life, and the words, ** iflue male as 
fliall be heirs of his or their bodies,” are to be referred to 
tlie iiTue male of the elded fon, then if the elded fon took 
an edate of inheritance as a purchafer after the bankrupt’s 
death, which defeended to his ifliie, the other fons of thd 
bankrupt, who could only take if at all next ^ter fuch 
elded fon, (afterwould be excluded. 
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Courtifiay in reply faid, that the defendant’s conftruQion 
reje6led the words ** er tkeir bodies" (his or their bodies) 
which referred to the eldefl: and other fons, and read the 
words ** his body” And it alfo rejected all die words li¬ 
miting the eftates for the lives of the feveral takers. That 
if the general intent were to keep the eftate as long in the 
family as by law it might, that would better be elFeded 
by giving the bankrupt an eftate for life only, with eftates 
tail to his eldeft and other fons in fucceifion, than by giving 
him an eftate tail, which he could immediately defeat. 

The Court faid, that there could be no doubt that the 
particular intent was only to give the bankrupt an eftate 
for life ; and that there could be no difficulty in the con- 
ftruflion of the words, unlefs they were to be extended by 
the fuppofed general intent to give him a greater eftate. 
They would therefore look into the cafes with that view. 
And now 

Lord Ellenborough C. J. delivered the judgment of 
die Court. 

On the argument of this cafe it has been contended, 
on the part of the plaintiff, that the bankrupt, Thomas 
Southcembf did not take an eftate tail, but only an eftate 
for life under the will of his grandfather Lewis South- 
tombt clerk, ftated in the cafe. The claufe of the will on 
which the queftion arifes is (hortly and in fubftance as 
follows; ** To him the faid Thomas, fon of my fon Tho- 
« mas Sotithcomb, I do give my eftate of Holcomb Burnel 
** (the eftate in queftion), during his natural life, as foon 
*( as it (hall fall; and afier him, I do give it to his eldeft 
<* or any other fon after him, during his natural life $ and 
« after them, to as many of his defeendants iffue male as 
«(*(hall be heirs of his or their bodiesi down to the loth 
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" generation, during their natural lives.** In order to 
give Thomas Southcomb, the devifee, an eftate tail under 
diis devife, the counfel for the defendant has contended, 
that the general intent of the teftator requires fuch con- 
ftru^^ion, urhich muft therefore be adopted, though con¬ 
trary to the particular intent, which is to give only an 
eftate for life. And that fuch was the general intent of 
the teftator he argues from this, that the teftator has 
given the eftate to the eldeft or any other fon of his 
grandfon j and after them, to as many of his defcendants 
iflue-male as fliall be heirs of his or their bodies; thorebj 
meaning that all the fans and their ijfue Jhould take in fue» 
cejjion ; whereas if Thomas Southcombf the firft taker, Ihall 
take only an eftate for life, all his fons, except one, and 
the iflue of all fuch fons would be excluded. But I do 
not find any fuch general intent apparent on this will: 
on the contrary, the teftator has exprefsly guarded againft 
any implication of fuch intention, by adding a limitation 
for life to every fubfequent eftate. His meaning clearly 
was to give eftates for life only to his grandfon, and after 
him to his fons, and after them to their fons down to 
the loth generation; for he has added the words, **dur¬ 
ing his or their natural lives,'* to each limitation. But 
this he could not do by law, inafmuch as the law will 
not allow of a fuccejfive limitation of eftates for life to per- 
fons unborn. Can we then make another will for the 
teftator giving to his devifees different eftates than thofe 
he meant to give to them, beeaufe the eftates he intended 
cannot by the rules of law take efied ? This 1 conceive 
would be affuming a power which does not belong to us, 
of turning a legal devife into an executory truft. This 
devife may be read two different ways, according as the 
espreflion his defcendants" be referred to the defcend- 
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ants of him^ Thomas Southcomhf the firft taker | or to the, 
defcendants of his eldeft or other fon. Reading it in 
the wajr moft advantageous to the defendant’s argu¬ 
ments, it would run thus: « To Thomas Southcontb for 
life, and after him to his eldeft or any other fon for life, 
and after them to as many of his {Thomas Southcomb*^) de¬ 
fcendants iflue male as fliall be heirs of his [Thomas South- 
comb's) or their (his eldeft or other fon’s) bodies down to 
the loth generation, for life.” And fo reading it, we find 
no words (hewing a general intent to give an eftate-taii 
in contradiction to the exprefs eftates for life, foprecifely 
given to each defcription of perfons who are to take un¬ 
der the will. In Robwfon v. Rohinfin^ i Burr. 38., the 
devife was to Launcekt Hichs for life, and no longer; and 
after his deceafe to fuch fon as he fliall have; andfor de¬ 
fault of fuch ijfue^ then to the teftator’s coufin in fee. And 
the Court held that Launceht Hicksf by necelTary implica¬ 
tion, to effeCluate the mnnifeft general intent of the tefta- 
tor, muft be conftrued to take an eftate in tail male. There 
an eftate to the heirs male of the body of Launceht Hicks 
is implied, though an eftate for life only be given to him; 
becaufe the teftator’s coufin, W. Robinfon^ the devifee 

yk 

over, was not to take till failure of fuch heirs male. And 
there, obferve, no limitation is added to the eftates given to 
the fotfor the ijfue. So in Doe v. Applin^ 4 T. R, 82. the 
devife was to Wm. Dymock for life, and after his deceafe, 
to and amongft his ifiTue, and in default rf iffue^ to be 
divided between the teftator’s nephew and his niece and 
their heirs for ever. There the intent of the teftator was 
manifeft that his eftate (hould not go over to his nephew 
and niece while there was iflue of Wm. Dymock. In Doe 
d. •Bean v. Halley^ 8 T. R. 5., the devife was to the tefta- 
toi’s nephew Michael Halley for life, and after his deceafe 


to 
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to the elded fon of his fiiid nephew Michael Halley and the 
heirs of fuch elded foil; and in default of iiTue male of 
his fail! nephew, to S. Bean, The Court, in order to ef- 
fcdloate the tedator’s general intent, determined that^i- 
chael Halley took an edate for life, remainder to his eldeft 
fon in tail, remainder to the father in tail, in*order to let 
in all his iflue male; the g/la/e not being given over but in 
default of iffue male of the faid Michael Halley. And there 
the Court fo condrued the will as to give Michael Halley 
an edate for life only, with remainder in tail to his eldeft 
fon, remainder in tail to the father. In all thefe cafes 
expredions were ufed denoting an intention that the lands 
(hould continue in the djcfcendants of the fird taker as 
long as there were any, without fpecifying or marking 
w'hat cd ites fuch defcendants (hould take. But in this 

• 

cafe the devifor has not ufed general terms, from whence 
an intent to give a defcendible edate to the ifTue of the 
fird devifee may be colle£ted; but has in exprefs terms 
narroired the edates which the KTue were to take to eftates 
for life: and this, properly fpeaking, is not a cafe of a 
particular and a general intent, both of which cannot be 
efre£fuated, and where the one mud give way to the 
other; but a cafe of fngle intent to create, as I have faid, 
a (ucceiTion of eftates for life not warranted by law. We 
do not, therefore, feel ourfelves warranted by any rules 
of con(lru£lion to fay that under this devife Thomas South- 
combi the bankrupt, took any greater edate than for his 
life. And as it is dated that previous to the time fixed 
by the contrafi for the payment of the money and com¬ 
pletion of the purchafe, or indeed till near the time of 
trial, no information was given to the purchafer that the 
bankrupt was heir at law of the teftator, but the title di 
the aifignees appears to have been delivered in on the fup- 
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pofirion of the bankrupt being tenant in tail| we think 
that the defendant has failed in making good the agree¬ 
ment on his part; and that thereupon a right of a£lion 
at law has accrued to the plaintiff. How far the title 
fince communicated may in another courfe of proceedingy 
in another place, render the prefent proceeding abortive; 
and whether the plaintiff may not be ultimately com¬ 
pelled to fulfil his agreement, is not for us in this a£lion 
to decide. We are, therefore, of opinion that the poftca 
muft be delivered to the plaintiff. 


, The Kino agaitt/l Harper. 

M*j nth. * ^ 

A charter grant. A N information in nature of a quo warranto was cxhi- 

M to the tnajtrf 4A * 

iadtfft, and bar. bited againff the defendant for exermfing the office 
pOt$, or the . 

greater part of of mayor of Livtfpool, lo the county of Lancqflers to 
which he pleaded that King Charlts I., by his charter of 
SifthT fame the fecond year of his reign, reciting that the town of 

was an ancient town, and that the mayor, hail^t, 
continue for a burgeffes of the town from time immemorial had en- 

ycar and until " 

time ptbtr bar. foyed divers liberties, &c. by prefcription, charters, and 

•tft (hould be ^ ^ i f r 

^aedand cuftom, granted that the burgejfes and their fucceffors 
m'firft'baiilffa Ihould be incorporated by the name of the mayer, 

and burgejfes of the town of Liverpool, &c.; and 
^ further granted to the faid mayor, bailiffs, and 

Sfo^dire^ the there ihould be one of the burgejfes, in form 

new mayor to be thereinafter mentioned to be chofen, who fliould be called 
die maTor, mayors and that there mould be two ff the faid burgejfes, m 
Md^lbiniiae form thereinafter mentioned to be chofen, who (hould 

for the tune be* 

log. and the burgeflei prefent | and in like manner the new bailifie to be fworn in before the 
mayor and the Up bailiffa and the burgeffie prefent. Thefe latter protifiona ciplain the firft, and 
Aew that the mayor moft be chofen out ei the bargtju at large, and ear out of the bmliffi ) end 
tbie aeoida any giieftiso ai 10 the yaUifity of tfmermg m sf aa effieer befoic hmjtlfiy ui name 
of office. * 



IM THB FoRTT-FOUBTH TbAB OF GEORGE in. 

be Oalled hedliffs* And that the mayor» bailiffsi and bur* 
geiflea for the time being, or the greater pare of them, (of 
whom the faid mayor and' one of the bmRffs for the time 
being fliould be two^) fliould hare power to make by-laws. 

And the king nominated Lord Strange to be the firft 
mayor, to continue till the feafl; of St, Luke then next 
following, and until fome other hurgefs to that office Ihould 
be ele^ed and fworn, according to the provifions after 
ckprelTed •, and the king alfo nominated R. Tarleton and 
y. Southern to be the two firft bailiffs, to continue in the 
fame offices unto the faid feaft, and until two other of the 
burgejfes to that office ihould be in due manner chofen 
and preferred according to the provifions after exprefled, 
if the faid R, ST. and J'S, ftiould fo long live, unlefs in 
the mean time from that office they, or either of them, 
ihould, for reafonable caufe, be amoved. And the 
king further granted to the faid mayor, bailiffs, and bur- £le£doii tf 
geffes, that the tnayor^ bailiffs^ and burgejfes aforefaid for 
the time being, or the greater part of them^ from time to 
time fliould have power yearly, upon the feaft of St, Luisy 
to choofe and nominate one of themfehes who ihpuld be 
mayor for one whole year then next following, and that 
after nomination and before admiffion to that office, he 
Ihould take a corporal oath before the lajl mayor^ his pre- 
decejfor^ and the bailiffs for the time beings and the burgeffeSy 
or fo many of them as Jhould be then prefenty to execute his 
office rightly, &c.; and if during the year the mayor 
ihould die or be amoved, the aforefaid bailiffs and bur<m 
geffesy or the greater part of them for the time being, we 
other of themfelves into the office of mayor might choofe, &c. 
for the relidue of the year, having firft taken a corporal 
oath in form aforefaid. The king further granted that Ejeaion of 
the faid mayor, bailiffs, and burgejfes, yearly, on the fc*aft 
VoL. V. P of 
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of St. Luhe, (hould choofe and name tvto of ihemfilver 
who (hould be bailKTs for the ye^r enfuing, and that after 
fuch ele£lion, and before admiiTion to that office, they 
fhould take a corporal oath before the mayor and {.AST 
bailiff {a) for the time being, and the hurgejfest or fo many 
of them as (liouid be then prefent, to execute that office 
juflly, S:c. for one year next enfuing, unlefs in the mean 
time, for reafonable caufe, by the mayor and hurgeffes of the 
faid town, or the greater part of them, they or either*of 
them Oiould be amoved. And in cafe of the death or 
amotion of the bailiffs, or either of them, within the year, 
it fhould tfe lawful for the faid mayor andhurgejfes for the 
time being, or the greater part of them, one other or two 
others of themfehes bailiff or bailiffs to choofe, &c. The 
plea then dated ihe acceptance of that charter: and fet 
Charter of XK 3. forth another charter, granted in the 7 3., which 

..ratified the former charter: and, in order to do away 
doubts which had arifen by an unaiithorized acceptance 
(without furrender of the dormer) of another charter in 
the 29 Car. 2., by which material changes in the govern¬ 
ment of the town had been introduced, the charter of 
King William gave the corporation a common council of 
41 of the burgeffes, of which 41, one (hould be called 
tnayort and tw'o (hould be called bailiffs of the town. The 
charter then named T. Johnfon to be the fird and modern 
mayor, to continue in office until the fead of St. Luke, 
and until fome other of the burgejfts to that office fhould be 


(11) The original charter had here the word haiUff in the lingular number, 
and Tome argument wai at lirft attempted to be drawn ficm this by the de¬ 
fendant's counfel, in favour of the fuppafition that the cafe might have been 
contemplated «f an rir£)i< r. of one of the.baitills to be major: but tbiswae 
waved on an it!iimaiio<i by the that The word was probably put in the 
lipgular bt miftake, as oil e'wlfe the word hfi (laft baililT}, aa applied to 
bailiff in the linguist number, was iafenfiblc. 
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duly appointed and fworn, according to the proviHous of 
the charter of 2 Car, i., and nominated R, Norris and 
L, Hewjion to be the tvro firfl; and modern bailiiFs, to con¬ 
tinue until tlie fcaft of St, huke^ anj until fome other two 
of the hurgejfes (hould be cleftt'd and fworn, accordio}» to 
• the charter of Car. i. The king further granted that the Commoa emtU, 
mayor, bailiffs, and burgeffes for the time being, or any 
twenty-five of tfiem affctnbled (of whom the mayor 
and one of the bailiffs for the time being to be two) 

(hould be a common council, to execute ail things, &c. 

And that if any the mayor, recorder, common clerk, or 
fome or any of the bailiffs of the common council fiiould 
die, or from his office be amoved, depart, or refufe to 
(land, another fit perfdn into his office, &c. fliould be 
eledied and f||p>rn in manner as accuilomed before the 
charter of the 29th Car. 2. The plea then dated the 
acceptance of the charter of King U'u'Ham, and averred 
that the eleftion of mayor, recorder, common clerk, bai¬ 
liffs, &c. was, before the cliartcr of Car. 2., ufed and ac- 
cuffomed to be had in the manner and by the perfons 
prefcribed by the charter of Charles I. The plea then 
dated that on the fead of St. Luhe^ 18th OEloher 43 G. 3. 

J, Bold being then mayor, and the defendant and J, 

Brooks then being bailiffs, affembied together with the 
burgeffes, at the Exchange in the town, for the purpofe 
of ele£ling a mayor and bailiffs; and that at the faid af- 
fembly he, the defendant, (fo being one of the hailijfs) and 
alfo a member of the common council, was then and there, 
by the faid nmycr, bailiffsf and burgeffes fo .tffembled for the 
purpofe aforefaid, in due manner defied to be mayor for 
the year enfuing, and thereupon did then an4 there, apd 
before he took upon himfelf to eaercife the faid office of 
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mayor, and before any ele£lion had bdcn made of biiliflb 
for the year next enfuing, fair his corporal oath hefwi 
J. Bold the then Iqfl mayw^ his predecfjfor^ and before the 
faid y* Brooks and him/elf the defendant, being the bailiffs 
for the time being, and before divers btirgejfes then and there 
alfo prefent at the faid aflembly, rightly to execute the 
faid oiBce of mayor, &c., and thereupon the defendant 
was then and there duly fworn and admitted into the 
faid oflice of mayor, &c.; and fu the defendant juditied 
the ufer of the office. To this plea there was a general 
demurrer and joinder. 

y, Clarke, in fupport of the demurrer, contended that 
the defendant, who at the time of his election was one 
of the bailiffs, was ineligible to the office of mayor on 
three grounds: ill. On the words of the charters. 2. By 
reafon of the duties call on him as bailiff, which until dif- 
charged difabled him from being mayor. 3. Becaufe, 
according to the terms of the charters he could not pro> 
perly be fworn in. id, The corporation coiiGds of one 
mayor, two bailids, and an indefinite number of burgefTes. 
The charter of Car, i. grants to the mayor, bailiffs, and 
burgeifes, that one of the hurgeffes ffiali be chofen mayor. 
The word burgeffes, though in itfelf a general term, is 
there ufed in contradiftinclion to mayor and bailiffs. The 
iird mayor was appointed until fomc other burgefs (hould 
be ele£led and fworn: and the two firfl bailiffs were ap. 
pointed until two other burgeffes fliould be chofen. If the 
f^ueftion arofe merely on thefe words there could be no 
doubt: but tlie fubfequent words will be relied on touch¬ 
ing the elc&ion of the mayor, where power is given to 
the mapr, bailiffs, and burgeffes, or the greater part of 
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them, to choofe yearly one of ihmftlves to be mayor \ 
which relative, themfehes^ will be contended to include all 
the antecedent parts of the corporation, bailiffs^ 

and burgejfes. But this conftru£lion will not agree with 
what follows i and to make the word themfehes confiftent 
with the other parts of the charter, it mult be reftrained 
to the laO; immediate antecedent, namely, burgejfess for 
the mayor rle£l is to take the oath of office before the Iqfi 
mayor his predecejfort and the bailiffs for tlse time being. Of 
neceffity therefore thofe, before whom the newly ele^led 
officer is to be fworn, mult be excluded from the perfona 
eligible. And unlefs this be the conftrui^ion, the old 
mayor would be as eligible to the fame office again as 
the old bailiffs, which is excluded by the exprefs terms of 
the charter providing that the new mayor (hall be fwom 
before the lafl mayor bis predeceffor; for a man cannot be 
the predeceffor to himfelf; neither can he at one and the 
farne moment reprefent the lafl and the prefent mayor in 
a feene where the two are required to be prefent, It is a 
fettled rule in the expofition of deeds, that all the parts 
of an inftrument (hall be fo conflrued as to iland with 
each other, if poffible. Shep. Touch, c. 5. p. 84. pi. 4, 5. 
And this conftruflion is fortified by the fubfequent char¬ 
ter of Will. 3. which direfts the mayor to continue in ffice 
until fome other of the burgejfes (hould be *< duly appointed 
and fworn according to the charter of Car. i," adly, 
The bailiffs have certain duties to perform on the day of 
ele£llon of mayor, which render them refpe£lively in¬ 
competent to be eleded to that office. It is to be obferved 
that the defendant was ele£l:ed mayor before any other 
ele£tion of new bailiffs took place; fo that he was ftill in 
office as bailiff at the Ume of his elc£lion to be mayor. 
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The new mayor is to be elefted by the mayors bailiffs^ ani 
burgejfes ; fo that the attendance oF the bailiffs^ as an Inte¬ 
gra! partj was neceffary to form an eledlivc ailembly, and 
to the perfed^ion of the ele£lion ; and every definite inte¬ 
gral part muR; attend by a majority at leaft of its number. 
Reg, V. Loci^ M, 6 Ann. (a), Rex v. Bellringer {J/)^ R. v. 
Miller [c)i and R. v. Morris (d). But when one of the 
bailiffs was chofen mayor there ceafed to be a majority 

of the bailiffs exi fling, fo that no other corporate afl'embly 

* 

could'be holden to fill up the vacancy. And therefore the 
Court will not put a conftrudlion on the charter which 
would tend to a diffolution of the corporation. 3dlyy The 
new mayor is to be fworn in before his predeceffbr in 
office, and the bailiffs for the time being: but as the defend¬ 
ant would continue bailiff till he was fworn in, he muff: 
neceifarily be fworn in before himfelf which is incongru¬ 
ous and abfurd. He cannot a£l in the double capacity of 
the perfoQ fworn in, and one of the perfons before whom 
he is to be fworn in. That qudlion incidentally arofe 
in Rex v. Maiden {e ); but it was neceffary to deter¬ 
mine it, as the Court thought that at aii events the fwear- 
ing in under the flat. 11 Geo. 1. c. 4. muft be before the 
prcfidi'.ig officer*, and the defendant, who had been elected 
to the office of bailiff of Maldtn at a corporate affembly 
at which he himidf prefidtd, having I*.‘cii fworn in before 
the three next in place and office to hirnfclf, fuch fwear- 
ing in was holden bad under the fl ttuie. This is not an 
objedlion of form merely, but of fubflaiice, growing out 
of the words of the charter itfelf. 1'he obje^l of requir- 
ing the oath of office to be taken before certain perfons 

(d) 6 Vin. Abr. 169. (b) 4 Ttrm Rtp. Sio. (c) 6 Trm Rep. 36S. 

(</) 4 tafli 17. (#) 4 Burr, si30. 
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t€, that they may atteft the foleronity of the pledge. An 
affidavit fworn by a commiffioner before bimfcif would 
not be received for defe£b of the attcftation that the oath 
had been properly admlnillered and taken. [^Lawrence], 
Does the charter in this rcfpe^l; mean more than that the 
oath fliall be taken before the fame aflVmbly by whom the 
ele^ion is made ? 1 he fame objedioii, if pulhed to the 
extreme^ might be faid to ap^y to the ele£tion even of a 
biirgtfs j becaufc the oath is to be taken not only before 
the lad mayor and bailiffs for the time be;ng, but alfo be¬ 
fore the burgeffes who attend, of wdiich deftription the 
party himfelf would be one.] He then referred to R. v. 
Tucker {a), where the word burgejjes^ out of whom the 
mayor of Wepnouth was.to be chofen, received a limited 
conflru£lion, as excluding aldermen^ though they were in a 
general fenfe bingt'£es» 
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Lamhe for the defendant. Firfl, as to the fuppofed in¬ 
eligibility of a baiillT to be elcd^ed mayor, from t>‘e woids 
of the charter, the material claufe is that which direclly 
profeflcs to regulate the oieiflion of mayor, and that cx- 
prcfsly dlrc£ls the mayor, bailiffs, and burgelTes, or the 
greater part of them, to chufe one of themfeives to be 
mayor \ which, in the grammatical and legal couilru£lion 
of the whole claufe taken together, mutt refer to the 
mayor, bailiffs, and burgefles. The relative mufl refer 
to the whole antecedent fentence, and not to the iaft mem¬ 
ber of it. "I he choice is to be made by the collective 
branches of the corporation, or the greater part of 
tkewt** out of themfeives. The word them cannot refer 
merely to burgcfl'.s, becaufc an election by the burgeffes 


(a) \Bib. Pari Caf. 455. 
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alone without the attendance of the mayor and bainifa 
would certainly not be good. Then the word tbemfelves 
cannot be taken in a more limited fenfe than the word 
them which precedes it. In R. r. Morris (a), where the 
ele£Iion of mayor was to be made by a majority of the 
feveral integral definite parrs of the corporation and other 
burgeiTes and inhabitants /or the time beings L 9 rd Ellen- 
borough faid, that no grammatical conftruflion would ad¬ 
mit that the words for the time being (hould refer merely 
to inhabitants as the antecedent laft named: they muft 
certainly refer to all the confiituent parts of the corpora¬ 
tion before named. Then the claufe is relied on, appoint¬ 
ing the firll mayor to hold over un»M fome other burgefi 
lhall be appointed. But that expreflion does not occur 
in any other part of the charter. And after the fird ap^ 
pointment of oflicers ail fucceeding bailiffs would necef- 
farily be burgelTeSi and would not ceafe to be fuch by be¬ 
coming bailiffs. And none but the firft named officers 
were to hold over till their fucceffors were appointed. 
The natural courfe of coming into office would be firfl; as 
a burgefs, then as a bailiff, and then as mayor. To fay 
that a bailiff is ineligible to be mayor is to require a re¬ 
trograde motion. The cafe of R. v. Tueier {b) is very 
diftinguifhable; for there the dire£kion was that the 
mayor and aldermen fhould name, not one of them/elves,, 
but four of the burgees and inhabitants, out of which 
number the whole body were to choofe a mayor. So that 
hurgejfes was there put in contradiflin£lion to the nur^r 
and aldermen^ 2dly, As to the incompatibility of the 
offices of mayor and bailiff; that objedlion only applies 
where the fame perfon holds the two offices at the fame 

(i) 4 Bn, Pori. Caf. 455* 

times 


(«) 4 Eaji, 17—26. 
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time) bat here the defendant ceafed to be bailtflF at the 
inftant he became mayor. And he continued bailiff' un¬ 
til his appointment as mayor was perfe£^ed by fwearing 
in. Therefore the fwearing in was before the feveral in¬ 
tegral parts of the corporation, fuppofing it to be necef- 
fary that both the bailiff's fliould attend; which is not 
certain ; for in the claufe for making bydaws, one of the 
moft effential powers of the corporation, the attendance 
of one bailiff* only is required. And the oath of the new 
bailiffs is required to be taken before the “ lall {a) 

which (hews that the charter contemplated that one of 
the bailiffs might be elefked mayor. 3dly, As to the 
fwearing in, confidering the nature of thefe promlffbry 
oaths of office, which arp not like judicial oaths punifh- 
ablc for the breach of them by an indiflment for perjury, 
being merely binding on the confcience of the officer, there 
is no incongruity in his taking it (as it is called) before 
himfelf. The Judges of the fuperior courts take the oath 
of office before themfelves and each other. So of other 
officers. The word b^ore means no more than in the pre- 
fence of^ and does not imply that the oath is adminjfiered 
by thofe before whom it is to be taken to the officer taking 
it i but he takes it in their prefence. However, if there 
were any objection on that ground, it may eafily be ob¬ 
viated by firft choofing one of the old bailiffs to be the 
new mayor, who continues bailiff till fworn in, and then 
choofing the two new bailiffs, who may immediately be 
fworn in before the old mayor and old bailiffs, and then 
the new mayor will be fworn in before the lad mayor, as 
the charter requires, and the new bailiffs, who will then 
be in office. 


1804. 

TbeKiHO 

oennft 

HAEtsa 


(«} Vde note («) p. siCf 


J, OaHe, 



CASES IN EASTER TERM 


ii8' 

1804. Chrhet in reply. It is admitted that the fecon^ 

^ , mayor, that is the firfl: ele^ed mayor, muft have been a 
tgtkjl hrgefst then that gave a rule for all future elections. 

HARvsa. claufe rtlied on by the defendants is that the 

cle£bion of mayor is to be made by the mayor, hniUffs^ 
and lurgfjfcs out of tbemfelves, which by the defendant’s 
conftruflion muft include the mayor as well as the bailiffs, 
if it include either: but it cannot include the mayor; be- 
caufe the new mayor is to take the oath of ofEce before 
•* the Iqfi mayor, kts predecfjfort* then the predeceflbr 
muft neceftarily be excluded. Therefore the word thern^ 
felves, as it cannot include all thofe before named, can 
only refer to hurgejjes, which is the laft antecedent. And 
the exclufion of the bailiffs will make all the different parts 
of the charter harmonize, and avoid that inverted mode 
of election and fwearing in which is the only expedient 
offered for avoiding incongruity, and fuch as could not 
have been contemplated by the framers of the charter. 
The oath too is to be taken before the hjl mayor and the 
bailiffs for the time being. The word lojl is there applied 
to the mayor, becaufe the perfon to be fworn in is the 
new mayor. And for the fame reafon the new bailiffs are 
to be fwom in before the mayor and the lajl bailiffs. There 
is no inftance before this of a bailiffF having been ele£led 
mayor. 

Lord Ellenborough C. J., after the argument, faid 
that the Court would look more particularly iiTto the char¬ 
ters before they delivered their opinion} though it ap¬ 
peared to him very difficult to fuftain the defendant’s 
ele£lton by the expedient which had been fuggefted. 
And now his liordffiip delivered the judgment of the 
• Court. 
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Court. (After ftatiiig the mode of eledlion of the mayor 
and bailiffs as prefcribed by the charter of Car, i., and 
the manner in which the defendant was in h€t cleded 
mayor.) 

It appears to us reafonable to adopt that conftruftion 
of the charter which is mod agreeable to the natural 
order and courfe of proceedings obferved in fuch elec¬ 
tions, and which will prevent all difficulties, rather than 
that, which, unlefs fome degree of management and con¬ 
trivance is reforted to, would make it impoflible to ele^ 
other officers: and particularly where the charter, as here, 
exprefsly directs that the firfl; mayor (hould continue till 
fome other burgefs ffiould be ele^ed into that office, and 
the ffrd bailiffs in like manner ffiould continue till two 
ether of the burgefles ffiould be chofen to that office: 
thereby importing an exclufion of the fame mayor and 
burgefles from being again immediately eledled into the 
fame offices at lead. If the new mayor and bailiffs be 
eled^ed from the burgrjfes only, excluffve of the old mayor 

4 

and hatltffisy (and the mode prefcribed by the charter of 
fwearing in the mayor coram predeceffire clearly ffiews that 
the word burgejfes muff be narrowed in conllrudfion to 
fome extent, and fo as to exclude the preceding mayor at 
leaft,) it will then be immaterial which defeription of 
officers is fworn in ffrff. For till the new mayor is fworn 
in, his predeceffbr will continue in office, at leaft for the 
whole of that day: and till the new baitiffs are fworn in, 
their predecelTors alfo will be in office. So that if tiie 
mayor be fworn in laff, he will be fworn before his pre- 
decelTor and the bailiffs; and though fuch bailiffs be the 
pew ones, it will neverthelefs fatisfy the terms of the 
ebayter: and though the bailiffs are fworn in firft, they 

5 Mlill 
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will be fworn before the old mayors (which will fatisfy tho 
words of the charter,) and their predeceiTors the laft bai« 
lifFs. This conftru£iion would alfo prevent any queftion 
as to the validity of a fwearing in of the mayor b^ort him- 
filfi fuppofing the words of the charter, inftead of requir¬ 
ing as it has done a fwearing in before the whole aflem>: 
bly, one of whom of courfe muft be the perfon to hu 
fworn, had limited the fwearing to be before a part of the 
affcmbly, as for inftance, the mayor and bailiffs. We arc 
of opinion, tlierefore, that this conftru£lion is the proper 
one to be put upon the terms of this charter, and that of 
courfe the eleflion dated in the defendant’s plea not be¬ 
ing conformable thereto, was not well made i and there¬ 
fore that there muft in this cafe be judgment of ouftes 
againft the defendant. 

Judgment of Oufter^ 
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The Kino amn^ De Manneville. SMurday; 

® •' JUaj I3»b. 


the beginning of this term a writ of habeas corpus 
was obtained, direded to the defendant, to bring 
up the body of an infant of eight months old, the defend* 
ant’s daughter, upon an afHdavit from the mother and her 
friends that the defendant, who was a 'Frenchman^ had 
married the mother of thechild,an£»g/^womaff,by whom 
he had this only child. That flie not long after their mar¬ 
riage had feparated herfelf from him on account, as (he al¬ 
leged, of ill treatment, and kept the child whom fhe was 
nurfing with her. That on the night of the loth of April 
laft the defendant found means, by force and dratagem, to 
get into the houfe where (he was, and had forcibly taken the 
child then at the bread, and carried It away almod naked 
in an open carriage in inclement weather; with a view, as 
the mother apprehended, of taking it out of the kingdom. 
However, when this part of the afHdavit was afterwards 
more particularly referred to, it appeared that the only 
ground for fuch apprehenfion of the mother was, that the 
defendant hid threatened to carry away the mother to a 
didance from her friends, and afterwards had threatened 
to take away the child from her, and die was apprehenjiv* 
thit he meant to carry it to fame remote part of 'the kingdom 
or io France. 


The father of a 
child it entitled 
10 the cttftody of 
it, diough ao 
infant at the 
brcaft of its 
mother t if the 
Court fte no 
ground to im¬ 
pute any motive 
to the father in- 
jurioui to the 
health or liberty 
of fuch a child, 
as by fending it 
out of the Ung- 
dom} the father 
being at the time 
an cdim aemj> 
domiciled in thii 
kingdom, and the 
mother being an 
Englijhwemnt 
and apfrtbt^ve 
only<that he 
meant to fend 
the child abroa<i^ 
but afligning m> 
fufficient reefon ' 
for fuch her ap- 
pteben£oa. 


Topping now (after the return read, and the child being 
ready to be produced in court when called for) faid, that he 
had aflidavits in anfwer, which he would wave reading, if 
not hecelTiry, to porevent widening the breach between 



M CASES IN EASTER TERM 

1804. the parents. But he contended that the father was 

‘ law entitled to the cuftodr of his child; and that the 

The Kiko , , ,. , , « 

agthjt only ground upon which the Court had granted the writ, 

TitLx. ’ namely, on the fuppofition that the father had threatened 
or had otherwife given reafon to believe that he meant to 
feiid the child out of the kingdom, was removed upon re¬ 
ferring more accurately to the terms in which that part 
of the mother’s affidavit was fworn. And he referred to 
the cafe of Mr. which came before this Court on 
an application for a habeas corpus in 1781 by the mother ' 
to bring up the body of a child who had been placed at 
fchool, from whence it had been taken by the father. In 
that cafe there had been articles of reparation, by which 
the father had bound himfelf to let the mother have accefs 
to the child. And there Lord Mansfield faid, that the 
Court could not at any age take a child from the father. 
But that as he had conftrained himfelf by the articles to 
let the mother have accefs to the child, if he chofe to take 
the child home, he muft provide for the accefs of the 
mother to it there. 

Lord Ellenborough C. J. obferved, that as the 
ground of removal out of the kingdom was done away, 
it lay on thofe who applied for the writ to (hew that the 
father was not entitled to the cuftody of the child. 

\ 

Erfitintf Garrow, and Gihbst then fuggefted that the 
father was now on alien enemyt and therefore the appre- 
henfion of the mother that he might carry the child out 
of the kingdom was not unreafonable, efpecially as he 
was liable himfelf to be fent out of the kingdom under 
the alien adl at a moment’s warning. That the child 

beinff 
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being born of an mother here was mHtleil to the 

prote^ion of the laws, and ought not to be eipofed to 
the fmalleft riik of being remored. That it is of very tender 
age, and confidering that its remora! from the mother 
deprived it of its accuftomed proper nutriment liras an 
additional rcafon for reftoring it to her pofTellion, particu¬ 
larly when the father had obtained pofleflion of it bf 
force and ftratagem, and in a manner fo dangerous 
to it. 


1804. 


TImKim* 
Da MaiiM*. 

Vlttl. 




Lord Ellenborough C. J. ((lopping Toppings who 
wifhed to have his afhdavits upon the merits read). We 
draw no inferences to the difadvantage of the father. 
But he is the perfon entitled by law to the cuftody of his 
child. If he abufe that right to the detriment of the 
child, the Court will prote£l the child. But there is no 
pretence that the child has been injured for want of nur¬ 
ture, or in any other refpefl. Then he having a legal 
right to the cuftody of his child, and not having abufed 
that right, is entitled to have it reftored to him. 

Lawrence J. Since Mr. Lytious cafe,, there was 
another of the fame fort upon an application of Sir W, 
Murray to obtain pofteftion of a child of hve years old, 
which the mother kept from him. Lord Ktnyon had no 
doubt but that the father was entitled to have the cuftody 
of the infant, unlefs the Court faw reafon to believe that 
he intended to abufe his right by facriftcing the child, 
which was fuggefted to be his motive for getting poflef- 
fion of it. In that cafe Sir W, Murray had been divorced 
from the mother, and there was not, as it was alleged, 
any reafon to think the child his, though born before the 

divotec. 
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divorce. .But the Court did not think that a fufficiedt 
ground to deny him the cuftody of it. 

Per CuriatHg Let the child be remanded to the 

cuftody of the father (a). 

(0) Rex agtiii/l Moixlit. 

Mag^ moved for a writ of habeu corpus to the defeallanty to brin; up 
tbe body of a baflard child of five yean old, which a young woman bad had 
by the defiendant, and he cited Rix v. Sofer^ 5 •Term Rep. ayS., at in point; 
where it wai holdcn that the putative father had no right to the cuftody of 
thechUd. 

Lord Kxnyoh C.J. Taken rule. Where the father hat the cuftody of 
the child fiurly, 1 do not know that Uiia Court would take it away from him; 


though I do not mean to impeach the propriety of tbe cafe cited. But where 
he haa got pofleflion of the child by force m fraud, aa is here fuggefted, we 
will interfere to put matters in the fame fituation as before. Rule granted. 


EMO OF BASThR TERM. 



CASES 


ARGUED AND DETERMINED 

IN THS 

Court of king’s BENCH, 

•x 

tM 



Trinity Term, 

in the Forty<fdurth Year of the Reign of George IIL 


Osborne and Amphlett agalnfi Harper. 


Btturiajf 
ymu ad. 


T he plaintiffs brought affumplit for money paid, mo- 

, , , a • j ha.ipg diflblfCd 

ney lent and advanced, &c. m order to recover a p,„nerfliip, c., 

fum of 1156/. paid by them to one J. Spooner^ in confe- ludoi^diw Uili 

fequence of a judgment obtained by Spooner in a joint 

aflion againll the plaintiffs and the defendant. At the vourof fl.,he 

not knowing of 

trial before Rwke J. at the lad Warwick affizes, the re- fuch difToiuu >0, 
cord of the former a£lion was proved, whereby it ap- brought hit ad 
peared that it was an adion brought by Spooner on certain 
bills of exchange drawn in his favour by Harper and Co., 

(i.e. the defendant and tlie prefent plaintri'Fs in this acliun,) 

profequi as to him, and recovered judgmeiit againft A and A, which wat afterwards latiified 
by the attorney of A and B„ who advanced part, and botrowed the reft of the m ■nty m ttietr 
credit: held that the fum fa paid in latisfafiion of the judgment might be recovered b a 
print afiion by A, and B, againft C. * 


VoL.V. 


Q 


to 
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1804. to which a£lion non aflumpfit was pleaded; and the defenif- 
^ ant Harper further pleaded his bankruptcy) againft whom 

and Anoiber the plaintiff entered a noli pTofeqtti) and proceeded 

againft the prefent plaintifTsy and recovered judgment, an^ 
fued out execution agaiuft them for 1156/. It further 
appeared by the evidence of the attorney for the defend* 
ants in that a£lion, that the bills ^f exchange on which 
the recovery was had were drawn in the year 1802, by 
Harper the defendant, in the names of Harper and Co., 
and that on that trial Harper himfelf, being called as a 
w'itnefs, had fworn that the partnerfliip between him and 
the prefent plaintifls commenced in 1795, OBeber 

1796 was entirely diflblved, fince which time there had 
been no partnerfliip dealings between them *, nor, as ap< 

t 

peared by other evidence, bctvi'ccn the prefent plaintifls. 
That the queflion in the former cauft; was. Whether 
Spooner had any knowledge of the diflblution of the part- 
nerfhip before the bills were given ? and the fa6l of fuch 
knowledge not appearing to the jury, they found a verdict 
for againlt the prefent plaintifls. The attorney fur¬ 

ther proved that he had difeharged the whole demand a^ 
the requejl of the pnjent plaintiffs. Upon tliis evidence it was 
contended at the trial that the plaintiffs could not maintain 
a joint a£iion againft the defendant, but each ought to have 
brought a feflarate adion for his moiety of the damages 
paid. The learned J udge, however, cvcr>rulcd the ob- 
je£tion, and directed a verdi£t for the plaintiff, with 
liberty to the defendant to move to fet afide the verdidt 
and enter a nonfuit if the Court (liould be of a different 
opinion. A rule nifi was obtained for that purpofe ui 
the laft term, againft which 

Wood^ Chrkff and Reader, now (hewed caufe, and con- 
tedded that_thc plaintiffs might well maintain this Joint 

adlion 
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againft their former partner, for whom they had 1804. 
paid this money in confequence of his own aft and de- osToT" 
fault after the diflulution of their former partnerfliip} Anuthcr 
1 It, becaufe the plaintiffs were fued in the former aftion 
as partners, and the money was recovered againft them 
upon a Joint judgment, under which each was liable to 
have had the whole damages levied upon him; and there¬ 
fore whatever was paid by either was paid for both, 2dly, 

At all events, as the money was paid by the attorney at 
the requefi of the prefent plaintiffs, it mult be conlidered as 
advanced on their joint credit, and therefore conllituted a 
loint fund. And they cited Thomp/on'^ cafe (a), Wird and 
Others v. Brampjlon (Jf), and Graham and Others v. Robert- 
fin (f): and anfwered the pafe of Brand and Herbert v. 

Bculcott (d), (which was fuggefted c contra) by obferving, 
that it was there exprefsly Hated that the two aflignecs of 
a bankrupt, who had joined in bringing the aftion againlt 
a third aflignee for his proportion of a folicitur's bill who 
had been employed as fuch by the three, had each (i. e. of 
the two plaintiffs) paid half the bills that, therefore, was 
taken to be a payment by each of the plaintiffs of a certain 
fum out of his own feparate funds, aiid not out of or in 
refpeft of any Joint fund or credit, and cpnfequently they 
could not join in the aftion. 

Vaughan Serjt., in fuppoxt of the rule, relied upon the 
cafes of Graham and Others v. Robertfon, and Brand and 
Herbert v. Boulcott, before cited, as in point for the de¬ 
fendant. In the former, the plaintiffs, together with A, 
and B,, being owners of one privateer and the defendant 
of another, a prize was taken, condemned, and (hared by 

(&) 3 Lvo. jGz. 
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agreement between the owners of the two Clips i and 
fentence of condemnation having been afterwards re- 
verfed, reCitution with coCs was awarded, which was 
paid folely by the plaintiffs; their co-partners, A. and B.t 
having in the mean time become bankrupts. And it was 
holden that the plaintiffs could not maintain the a£lion 
againC the defendant for a moiety of the fum fo paid; 
for either it was a paitnerfhip tranfaCiion, when A. and 
B. ought to have been joined; or otherwife it flood as a 
feparate payment by each individual, and each fhould have 
brought a feparate aflion for what he adually advanced. 
So here the partiierfliip having been put an end to, there 
was no joint fund belonging to the plaintiffs out of which 
the damages could have been paid, but what was paid by 
each towards them mud have be-.'O taken out of his own 
pocket. If after payment of the damages one of the 
plaintiffs had died, the remedy would not have furvived to 
the other as in the cafe of partners. 

Tie Court exprefiVd great doubt upon the queftion 
when it was difculled ut the bar, and fuggcfled fcveral dif¬ 
ficulties for the attention of the plaintiffs* counfel in the 
courfe of their argument; but that which weighed mod 
Crongly with them was that it did not appear in point of 
facl that the damages in the former -aclion had been paid 
out of any joint dock or fund, without which they con- 
fidered that a joint a£lion for repayment of the fum ad¬ 
vanced by the plaintiffs for the ufe of the defendant 
could not be fupported. For without a joint fund out of 
which the payment was to be rr.ade there could be no 
joint payment* 


Lord Ellenborough C. J. at lad obfetved upon the 
evidence given by the attorney for the plaintiffs, ** that he 

had 
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had 'difcharged the whole demand at the requefl: of the 
prefent plaintiffs: which, he faid, feemed to convey the 
idea that the pi nntiffs had borrowed the money joi/iffy of 
their attorney for the purpofe of paying the damages, and 
then it might be confidered as a joint payment by them, 
out of which a joint caufe of a£lion would accrue. But 
if each of the plaintiffs contributed his (hare of the money 
put into the attorney’s hands for the purpofe of fatisfying 
the damages, that would not conilitute a joint demand 
againd the defendant, but each mud fue feparately for his 
particular advance. 

The Court therefore finally dircfted that the plaintiffs’ 
attorney fliould make an affidavit, dating particularly in 
what manner the money paid by him had been obtained; 
whether he had paid it out of his own pocket upon the 
joint credit of the plaintiffs, making them jointly liabfe to 
him for the whole; or whether each of the plaintiffs had 
in the fird indance contributed fo much of their own mo¬ 
ney, with w'hich he had afterwards made the payment. 
And they obferved that it was neceffary to have the fa£l: 
dated with more precifion than it appeared upon the re¬ 
port, as the cafe would furniflt a material precedent in 
future. 

On a fubfequent day in the term the affidavit required 
was produced, dating that the plaintiffs’ attorney had 
advanced 500/. on i\\e joint credit oi the plaintiffs, and had 
borrowed the remainder upon thrir joint note, with which 
he had difeharged the execution. 

Lord Ellen BOROUGH C. J. then faid that that created 
a joint fund for the difeharge of the execution, and con- 

Q 3 fequently 
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1804. fequentif the plaintifls were entitled to maintain a joini 
^ aAion for the repayment of the money fo advanced. 

C»rw»*, Rule difcharged. 

HARfEX* 


MonJayf 
Junt 4th. 

Acceptance of a 
lefs cannot be a 
fa'isip^tion in 
law f»t' a greater 
fum then due: 
nor can it cpe* 
raie a$ an exiin- 
guilbrnent cf the 
original caufe of 
aftinn, tlmugh 
accompanied by 
a Conditional 
promiie to pay 
the r*(idoe when 
of ability. 


Fitch agahi /^ Sutton. 

’^HIS was an a£tion of indebitatus aflitmpdt for goods 
fold and delivered. Plea, non aiTumpfit. At the 
trial before Heath J. at the laft Chelmsford aflizes it was 
proved that the defendant wast prior to his infolvency) 
indebted to the plaintiff in 50/. for goods fold and deli¬ 
vered. That in confequence of his infolvency the de^p 
fendant compounded with all his creditors^ and paid them 
yx. in the pound, and at the time of fuch payment to the 
plaintiff promifed him to pay him the refidue of his debt 
when he iliould be of ability fo to do; which he wag 
proved to have been before the action brought. On the 
other hand, the defendant produced a receipt flgned by 
the plaintiff, and dated 29th of March 1802, for a com- 
pofition of yx. in the pound for his debt of 50/., which 
he acknowledged to be in full of all claims and'demands 
from the beginning of the world to that day: which re¬ 
ceipt it was infilled was either a difeharge of the promife, 
or othtrwife that the promife itfelf was void, as having 
been made in fraud of the other creditors. But the plain¬ 
tiff’s counfel contended that the acceptance by a creditor 
of a lefs fum in fatisfaclion of a greater was no difeharge 
of the debt, unlefs it were by deed} and they relied on 
the cafe of Heaihcete v. Crookfoanis {a\ The learned 
Judge however, not having the cafe before him, dire£led 
(he jury tO' find for the defendant, and faved the point for 


(a) » Tcm it'ft. 24. 
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tke plaintiff, if the authority ihould be found to fupport 
him. A rule ntfi was accordingly obtained by Shepherd 
Serjt. for fetting afide the verdi£l:, and having a new trial i 
againft which 


i.8o4. 

Fitch 

agsinfi 

SoTToa* 


j 5 ^ Serjt. now fliewed caufe, and admitting that accord 
without fatisfn6lion was no defence to an antecedent 
demand, endeavoured to diffinguifh this from the cafe of 
Heatbcote v. CnokJljanks^ becaufe there the compofition 
agreed to be taken at one time by the creditor was after¬ 
wards refufed to be accepted by him; it was accord with¬ 
out fatlsfa£tion; and the plea there only dated a tender 
and rerufal; whereas here the compoGtion was a£tually 
accepted by the plaintiff in fatisfa£iion of his whole de¬ 
mand. But if that were otherwife, the plaintiff ought 
not to hiwe declared upon the old caufe of a£lion for 
goods fold and delivered, which was done away by the 
receipt given in coiiGderation of the compoGtion received 
and the new promife; but he (hould hare declared fpe- 
cially upon fuch new agreement, which was conditional 
for the payment of the tefidue when the defendant (hould 
be of ability. And he cited Knight v. Cox (a), where the 
creditor having accepted a compoGtion and Ggned a re- 
kafe to the defendant, wl;o in conGderation thereof pro- 
mifed to pay him the entire debt; it was holden to be a 
good defence on non affumpGt for the original caufe of 
adlion, which was for goods fold and delivered, and that 
the plaintiff ought to have declared fpecially upon the 
fpecial promife. 

* 

Lord E1XF.NBORour.11 C. J. In the laftrmentioned 
cafe the original couiraiB: was extinguiflied by the releafe; 

[<r) Cefove rmberten C. J. in SuJftXf 1682. JSh//, iV. P. • 

Qw 4 but 
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1804. but It cannot be pretended that a receipt of part onlj, 
' though exprefled to be in full of all demands, muft have 

Titck 

the fame operation as a releafe. It is impoiHble to con¬ 
tend that acceptance of 17/. los* is an extinguifliment of 
a debt of 50/. There muft be fome conCderation for the 
relinquifliment of the refidue} fomething collaterali to 
(hew a poflibUity of benefit to the party relinquifhing his 
further claim, otherwife the agreement is nudum pa£tum. 
But the mere promife to pay the reft when of ability put 
the plaintiff in no better condition than he was before. 
It was exprefsly determined in Cumber v. Wane{u), that 
acceptance of a fccurity for a leffer fum cannot be pleaded 
in fatisfaction of a fimilar fecurity for a greater. And 
though that cafe was faid by me in argument, in Heath- 
cote V. Crookjhanksy to have been denied to be law; and in 
confirmation of that Mr. Juft ice Bullet afterwards referred 
to a cafe, (ftated to be that of Hardcajlle v. Howardy //. 
26 Geo, 3.); yet I cannot find any cafe of that fort, and 
none h^is been now referred to: on the contrary, the dc- 
cifion in Cumber v. Wane is dire<^Iy fupported by the au¬ 
thority of Pinneirs cafe (^), which never appears to have 
been queftioned. 

The other Judges concurred; and Lawrence J. referred 
to Co, Lit, 212, b, and to Adams v. Tapling (c), as con¬ 
firmatory of the fame doflrine: in the former of which 
it is laid down, that « where the condition is for payment 
of 20/. the obligor or feoffor cannot at the time appointed 
pay a lefler fum in fatisfa£tion of the whole, becaufe it is 
apparent that a leffer fum cannot be a fatisfa^lion of a 
greater. But if the obligee or feoffee do at the day re¬ 
ceive part, and thereof make an acquittance under his feed 

* («) 1 5 rr«. 416. {b) 5 R^, X17. (r) ^Mod, 88. 

m 
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in full fatisfad^ion of the whole» it is fufficient« by reafoa 
the deed, amounteth to an acquittance of the whole. If the 
obligor or Icflbr pay a Icfler fum either hefvre the day or 
at another place than is limited by the condition, and the 
obligee or feoffee receivetb it, this is a good fatisfaftion.” 

Rule abfolute. 


«33 


1804. 

Fitch 

SVTTOII. 


Milton ogainfl Green and Jenner. 


Mtndey, 
June 4'.li. 


T respass for breaking and entering the liable and whereg<>odi 

° ° were taken oy 

clofe of the plaintiff within the manor of Grench, conftabieiundCT 
otherwife Grange, in the parilh of GilHnghamt in the ttefs granted by 
county of Kentf and taking the plaintiff's goods there, and 
detaining the fame until he paid 15/. 10/. The a£lion 
was brought in order to try whether the manor of Grench 
lay within and was part of the jurifdi£tion of the Cinque Hundred nfc. 
Ports (that is, a member of Hajtwgs in or within county of Kent/* 

that part of the parifh of Gillingham which lies within J^cItedThlt^the 
the body at large of the county of Kent. If the former, 
as the plaintiff contended, then he was not liable to be 

^ of G. in 

ballotted for a militiaman for the county at large. At ihefaideiuutff 
the trial of this caufe before Hotham B. at the laft aflizes the militia or the 

for the county of Kent^ the following fads were admitted; h^vii^i^refured m 

that the refidence of the plaintiff and the premlfes men- j*“ 

tioned in the declaration, where the diilrefs was taken, are ««*'*“ penalty, 

. . for levying which 

(ituated within the manor Grench. in the parijb of GiXYxng- the warrant was 

ham; and that previous to the taking of the diilrefs the fi^Mt’ that the 

plaintiff was convided by Mr. Elliott, a deputy lieutenant MtS"iithinJ*" 

and iulltce of the peace ading for the county of Kent, of 

having negleded and refufed to be duly fworn and in- within the jurif- 

rolled, or to find a fit fubllitute in the Wejl Kent militia; Cinque Port*, 

and not within 

the county of Ktnt, the conftablei are not within the proteAion of the ftab *4. Gio, a. e. 44. f 6,, 
and may be fued in uefpafs without the magiftrate’i being made a defendant. 

I he 
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1804. he having been halloUtdfrom the Ijf of the inhabitants of the 
3^Gillingham. Thatat the date 
oimnfi of the warrant and at the time of the feizure of the goods, 
****"' borjholders of the lower half hundred of Chatham and Gil¬ 
lingham, duly appointed and fworn. The warrant was 
as follows; Ketst^ to wit.—2® the conftahles of the lower 
half hundred of Chatham and Gillingham in the faid 
** countyt and to the borfbolders there ,—Whereas at a fubdx- 
** vifton meeting of his Majefty’s deputy lieutenants and 
**juftices of the peace for the faid county, holden at 
R, &c. on the 8th July lad, Hamuel Milton of the parijb 
fl/'GilUngham in the faid county was chofcn by lot to ferve 
in the Weft Kent regiment of militia; and whereas 
** it appears unto me, one, &c.* upon oath, See. that the 
faid S. M. hath been duly fummoned to appear at a 
** fubdiviiion meeting. See. to be duly fworn and inrolled, 
** or to provide a fit fubditute, &c., and hath negle£ted 
and refufed fo to do, whereby he hath incurred the 
•* penalty of 15/.; Thcfc are therefore to require you to 
demand of the faid S. M. the fum of 15/. by him in- 
curred as aforefaid, and on negle 61 , See. of payment,'to 
** lex'y the fame by didrefs,’* &c. Dated aoth Auguf 
1803, and figned T. Elliott. That the defendants entered 
and made the didrefs by virtue of the warrant, and that 
the plaintiff redeemed his goods for 15/. 10/. There were 
alfo read various extra£):s from the minute books of the 
judices and deputy lieutenants for the fubdivifion of 
Chatham^ difeharging and exculing different perfons from 
the militia for the county of Kent, who at the time of the 
ballots were refident within that part of the parifli of 
Giltingh.im contended to be within the liberties of the 
Cinque Forts. And the plaintiff *s counfel alleged that he 
meant to prove that the part of the paridi where the 

plaintiff 
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{>lainti(F lived was not within the lower half hundred of 
Chatham and Gillingham^ but within that part of the parifll 
of GUiifigham lying within the manor of Greneb^ within 
the liberties of the Cinque Ports (whofe militia is raifed 
di(lin£l from the adjoining counties). But it was ob- 
jeded on the part of, the defendants, that they having 
adled only as fubordinate miniflerial officers under the 
magiftrate*s warrant, the magiftrate ought to have been 
made a party defendant to the a£lion under the flat. 2 i 
Geo. 2. e. 44./ 6. And upon that obje£lion the plainti6f 
was nonfuited. 

Serjt., Pitcairnf and Reynolds (hewed caufe againft. 
E rule fur fetting aGdo the nonfuit. If the conitables 
a£^ed in obedience to the warrant of the magiftrate, he 
ought to have been joined in the action, and the officers 
were entitled to an acquittal under the llatutc for want of 
fuch joinder, notwithllaiiding any defedt of jurifdi£tion 
in the magtdrare granting fuch w'arrant. Now here it 
appears that the magidrate has taken upon him to deter* 
mine that the plaintiffi by refiding in the pariffi of Gilling* 
bam was liable to ferve as a millriaman for the county of 
Kent. The fa£t: of the plaintifF’s refidence within the 
parifll was within the jurifdiclion of the magiflrate to de¬ 
termine, and if part of that p.iri(h be without and part 
within his j jrifdi£tion, it was for the magiflrate to decide 
whether the plaintiff inhabited .within that part over 
which he had jurifdi£lion, and by granting the warrant of 
diftrefs againil the plaintiff he affumed to have jurifdic- 
tion over that part of the parifll where the plaintiff refided. 
£Lord Ellenborougb C. J. The conftables mud juftify 
themfelves under the warrant of diftrefs, and nothing ap¬ 
pears in that to diredj; the diftrefs to be taken, where it 

5 was. 
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1804. 

Milton 

again/I 

Oixbn> 


vasi within the manor of GrencL The warrant is di- 
re£led to the conftableS) &c. of the lower half hundred 
of Chatham and Gillingham in the county ^Kent ” If the 
part of the parifti of Gillingham in which the dldrefs was 
taken do not lie witliin the limits of the county of Kent^ 
but in another di(tin£t jurifdi£tion, the warrant will no 
more juftify the officers in going there to execute it than 
if they had gone into the county of Suffolk. The Cinque 
Ports are, as to the authority of jullices of the peace, as 
much a di(tin£l; jurifdi£tion from the county of Kent as if 
they were denominated a diftin£t county. The warrant 
does notfpecify that the plaintiff refidcd within the manor 
of Grench, affuming that to be within the jurifdi£tion of 
the magiftrate, or dire£l the ,defendants to go there. 
There is no excefs of jurifdi£tion affumed on the face of 
the warrant. It muff be taken to be applicable to fuch 
parts only of the pariOi of Gillingham as lie within the 
county ofKxnty and thofe were within the magiffrate’s ju- 
rifdi^ion. Lawrence J. If the conffables had returned 
to the warrant of diffrefs that the plaintiff had no goods 
within the county of Kent lying within the magiffrate’s 
jurifdi£lion, and that facl were true, they could not have 
been indifted for difobedience to the warrant.] In order 
to make the conffables executing a warrant liable, the ex¬ 
cefs of jurifdiclion muff be apparent: now here the 
boundaries of the two jurifdiflions are in difpute, and the 
limits unknown to the officers, who cannot be expected to 
decide the doubt at their own peril. If there be a warrant 
to an officer to feize Jlolen goods, and he feize goods which 
turn out not to have been ftolen ; ft ill, if he a^led bona 
fide, he is within the prote£iion of the ftatute. Price v. 
Meffenger [a\» So in Hill v. Bateman {b), though the 


(«) a Be/&Full. 15S. {b) I Stra. 710. 

juffice 
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jullice exceeded his jurifdidion in committing one in- 
(lanter for an ofience under the game laws, who had 
goods whereon a diftrefs might have been levied, yet the 
conllable making the arreft was protefked. This is not 
like Blatcher v. Kemp (a), where a conftable of one hun¬ 
dred took upon him to execute a warrant out of his own 
hundred, dire£ted to the conftable of another hundred by 
name, << and to all other peace officers in the county of 
Kent” which latter dire£lion was conftrued to mean 
each- within his own juri/diSionf according to Rex v« 
Chandler [b): nor like Money v. Leach (c), where the con¬ 
ftable arrefting a perfon under a general warrant, illegal 
on the face of it, was holden not to be within the protec¬ 
tion of the ftatute. The warrant here is to diftrain the 
goods of “ Samuel Milton-oi the parifti of Gillingham in 
the county of Kent and it does not appear that there 
was any other Samuel Milton living in that parifh than the 
plaintiff whofe goods were diftrained. Non conftat even 
that that part of the parifti of Gillingham which lies 
within the manor of Grench is not within the magiftrate’s 
jurifdiftion: but this queftion cannot be hied without 
making the magiftrate himfelf a defendant. 

Shepherd Serjt. and Garrow contra were ftopped by the 
Court. 

Lord Ellenqorough C. J. If the magiftrate had di- 
re£led the conftable to execute his warrant within the 
manor of Grange^ no doubt the conftable would have been 
protected, though it (hould turn out that the manor of 
Grange is not within the jurifdiftion of the magiftrate. 
But the objection is not to the warrant, which is proper 

(«) Sum. Aff. tySa, cor. Lord Mrai/( 4 /, t H.BUt, 15. m. 

I Ld. R^. 545. (r) 1 Sloe, 555 * 

enough 
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1804. 

MitTOH 

CaiEv. 


enough on the face of it, hut that the defendants harcr 
chofen to execute it out of the jurifdi£lion of the magif- 
trate granting it. The warrant is only direded to be 
executed within the cmnty o^KeiU, and for the purpofe of 
this argument we mull aifume that it was executed out 
of the county. The defendants have not therefore a£led 
in obedience to the warrant, without which they are not 
within the prote£ition of the (latute. If the faff ulti« 
mately turn out to be otherwife, it will be time enough 
to take the obje^ion. 


Grose J. The queftion is, Whether the plaiiitilT fliould 
not be permitted to fliew that the defendants did the adl 
complained of out of the jurifdidion of the magiftrate 
who granted the warrant ? The plaintiff does not accufe 
the magiflrate of having ordered the conflables to do an 
illegal a£l, but he accufesthe conflables of having fo done 
without the magidrate’s authority. 

Lawrence J. The queflion is precifely that which 
my Brother Grofe has dated. Whether the plaintiff, after 
the produ£lion of the magidrate’s warrant by the defend¬ 
ants, (hould not have been permitted to go on further and 
to have Ihewn that the defendants had not a£led in obe<* 
dience to that warrant, by taking the goods out of the 
jurtfdi£lion of the county magidrate by whom it was 
granted ? The plaintiff had been ballotted for the militia 
as a paridiioner of Gillingham^ part of which parlQi is con- 
felTedly within the county of Kent* But the plaintiff lives 
in the other part of the paxifh, contended to be within 
the manor of Grench^ which manor is faid to be within 
the jurifdi£lioii of the Cinque PortSf and not within the 
limits of the county magidrates: whereas the warrant is . 

dire^ed 
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dire£led to the defendants to be executed imthin th.e county 
^Kent. Surely then the plaintiff was at liberty to (hew 
the extent of the manor of Grcnch^ and that he refided 
within that manor) and out 'of tlie jurifdidion of the 
county magillrate. 


1804. 

Miltok 

Giiecx. 


Le Blanc J. The complaint is that the plaintiff has 
been prevented from ihewing the whole fafls of the cafe 
upon which the queftion arifes. He has not been per¬ 
mitted to give evidence that the place where the goods 
were taken lies without the jurifdidion of the county 
magillrate) whofe warrant is confined to be executed with¬ 
in the county; and confequently that the conllables ex¬ 
ceeded their authority in executing the warrant in that 
place. The warrant has ** KenC* in the beginning of it) and 
is directed ** to the conllables of the Lower Half Hundred 
of Chatham and Gillingham^ in the faid countyt and to the 
borOiolders there.” If then it were executed in any other 
part of the Lower Half Hundred of C. and G. than that 
which lies within the county of Kent, it will be no protec¬ 
tion to them. 

Rule abfolute. 


The King (igainjh The Inhabitants of Chipping- 

■KT S'®"*' filh- 

Norton. 


W O jullices rimoved Sarah the wife of iri«. To^vn/- Where a corps. 
hend and their children, by namC) from the parilh of asm'aleiit 
Chipping-Norten to the hamlet of Over Norton^ both in lu h?m rtlet^a* 

. of a market for 

above 10 /. a-year; held that he could not gain a frttlement thereby, as no intirvA could paPa 
from a coiporatioii bui under thi-ir leal: theitforc he had no mute than a mete licence to colicft 
the roll: but if ludi C >11 had been leafed to him undrr feal of the corporationt Icmble that he 
wi)u;d have gained a iculemcnt by ii:iidii>£ tor 4s da\$ in the fime paiilh where the tr v- 
ket wait . 


the 
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1804. 

Tbe Kink 

The Inhibiunti 
of 

Chipvtnc- 

Norton. 


the county of Oxford: and on appeal the Seifions Rated 
fpecially that William Tovinjbend, whofc wife and children 
were removed, being legally fettled in the hamlet of Over- 
Norton^ went, about eight years ago, to live at Chipping^ 
Norton^ where he rented a houfe at 8/* lox. per ann. The 
corporation of Chipphg’Norton is poiTefled of the fairs 
and markets within the borough, and of the toll for all 
cattle aBually fold at the fame, W, Tevanjbendy at a court 
leet, took the faid toll by a verbal agreement of the cor¬ 
poration at 12/. a-year, and continued to colle£f it under 
that agreement for two years, when it was agreed that he 
Ihould hive it for to guineas: under which lad agree¬ 
ment he continued to coUe£f it for feveral years more. 
Whereupon the Seflions were qf opinion that W, Townf 
hend gained a fettlemcnt by virtue of renting a tenement of 
upwards of \o\,a-year; and difeharged the order; fubjedk 
to the opinion of this Court. 


Gibbst Abbotty and Pechwelly in fupport of the order of 
Scfllons, contended that the pauper, by taking the market 
toi.at above to/, a-year, tool: a tenement within the fta- 
tu* by wh!ch,and refidcnce in the fame parifh for 40 days, 
he gained a fettlement. An incorporeal tenement is a te¬ 
nement within the ftatute: Lord Kenyotiy in Rex v. Piddle^ 
trenthide (/?), faid it had been often fo decided; and fo faid 
Lord Ellenborough in R, v. Hollington {b). And in the 
former cafe it was holden that renting a rabbit warren 
would gain a fetticmeut, though the foil did not pafs. A 
free- warren, he alfo faid, would give a fettlement, and 
that a pi2e(’ipe would lie for it. And Puller J., in R, v. 
Old Alresford (c), thought the fame of a free fifliery. So 

(«) % ‘Term Rif, 775. {b) j Eafty 114. 

*(r) 1 Tfr« Rtf. 361. 

tithcf 
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tithes are a tenement ('?}. Mirket tolls are freehold i and 
can oniy br drvifed according to the requifites of the fta* 
tute.of frauds, rhe word tenementSt fays Lord Coke (^), 
includes not only all corporate inheritances which are or 
may be holden* but alfo all inheritances ilTuing out of 
any of thofe inheritancesi or concerning or annexed to 
or exercifable within the- fame, though they lie not in 
tenure; therefore thefe may, without queftion, be in¬ 
tailed, as rents, eiloyers, commons, or other promts what- 
foever granted out of land} or ufes, offices, dignities, 
which concern lands, or certain places, &c. becaufe all 
thefe favour of the realty.*’ A Quod permittat lay for tolls 
at common law (r). And fo does an affize (</) for tolls 
of a market. So a woman may be endowed of tolls (e) 
and (lallagr. The origin of tell in a market was pro¬ 
bably conne^ed with the rigiit of the foil, though long 
fince diflevered. If it had bi;en merely to tellify the con- 
trades of falc made there, it could never have been con* 
lidered as a privilege to be exempt from it, fuch as tenants 
in ancient demefne claim. The renting of tolls has been 
fo much coi.fi dtred as the taking of a tenement within the 
ftat. 13 Cs* 14 Car. 2., that by/ 56 of the general Turn¬ 
pike Aft, 13 Gio. 3. c. 84., it is cxprefsly provided that 
no toll-gate keeper Ihall gain a fettlement by renting 
the tolls. 


1804. 


The Kih« 

Th« lahabiuatl 
of 

CHirrtNs- 
itooTom • 


Machanefs (and with him were Erjhtne and Lockart) 
contended that this was a mere perfon-il coiitraft with 
the pauper, giving him liberty to collcft the tolls from the 
vendors of cattle, and not a tenement within the words 

(«) R. *■ Skingltt I Stra. lOO. (S) Cf. Lit. 19. i. »•. 
if) Vi 4 c Ftt». Na. Brtv S^iud Payitut, 

(i) If^tbh'% caf«, S Rtf. 46.' («) Q». Utt. «. 

Voi. V. R 



CASES IN TRINITY TERM 

1804. of the ftatute, or within the principle of any of the ad* 

TMCino of -K* V. Hammer- 

tgaitfi /mith{a), R. v. Doddtrhiil [b), and R, v. Mellor U), And 
2ri>c lohibiuoti ^ ^ 

of he referred to 1Voddef9nh Lectures, and was puifuing 

^N^lTotu* this courfe of argunient, when another objeclion was 

ftarted^ that the pauper had no title to the tolls, even fup* 
pofing that fuch a taking oould confer a fcttlemcnt; for 
that a corporation couKi only dvinife under fealt and here 
the tells were flared to have been taken by a verbal agree¬ 
ment. 

Lord Ei.lenuorougii C. J. thereupon faid, that as. no 
intereil pail'ed to the p.iupcr by fuch parol deinife, the 
queflioii could not be ruifed. It was u nieie licence to 
him CO coilcft the tolls, the right to which flill retnained 
in the corporation} though it might be a ground on 
which to apply tQ a court of equity. The Court, he 
added, had gone fur enough from the words of the fla- 
tute in noticing an incorporeal tenement as one the tak¬ 
ing of which could confer a fcttlemcnt; but if, beyond 
that, they were to held that an equitable intered in an 
Licorporeal tenement under a parol d.inifc from a corpo¬ 
ration, which could only demlfc by dci d, could confer a 
fctrlcment, there would be no faying wlieie to (lop. His 
Lerdihip, however, added, that if this lud dilTijulty could 
be gotten rid of by any alteration in the flatemcnt of the 
cafe, he thought that the other point, as to the taking of 
the tolls being a taking of a tenement within the conllruc- 
tion which had been put upon the (latute, might be dif- 
pofed of in favour of tlie fettlement, upon the authority 
of Lord Cohef in his comment upon the ftatute of Weji- 
minjler^ 2 ., and on W'ebysczk, 8 Re^,^ and on the opinion 

(d) % Term Rtf. 450. n. (S) U. 449. (c) a EaJI, 189. 
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of Lord Kenygnf in the cafe referred to, that a taking of 1804. 
an incorporeal tenement will confer a fettlement. TbTKiiia 

> Tke Court therefore dire£led an inquiry to be made 
whether any intereft inf the tolls had palled from the 
corporation under their feal to the pauper, or any perfon 
under whom he might claim: and in the mean time they 
made an order nifi for q’talhing the order of Sellions, if 
no fuch fact exifted. And after inquiry made, it being 
reported to the Court on a fubfequent day that no other 
inilrument had been executed except a bond given by 
the pauper to the corporation with fureties for the rent, 
the Court faid that could convey nothing frftn the cor¬ 
poration: and the rule flood for qualhing the order of 
Seihonst 


Order of SelEons quafted. 
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i4o4. 


indlA- 

meRt nn4 Mn< 
tain a c mplete 
defcriprinn of 
fuch tafU and 
circuinfiancea as 
craftitute the 
cnme, ui hnu' 
4 nconA/ 1 (ncv or 
tvpugnancy. But 
escrpt in certain 
crfc' where trch> 
vical eiprelSoni, 
' having grown 


The King agatti/i Stevens and Agnew. 

information was filed by the Attornejr-Genen^ 

againft the defendants! framed on the flat. 33 Geo, 3. 

e. $2,/, 62, (<i), for receiving bribes from certain natives 

of Jndiat whilft the defendants held certain offices in the 

feryice of the Eafi India Company, which fet forth that 

J, Stevensy being a Britijb fubjr^, on the 1 ft of January 

1794, and for a long time thence next enfuing, to wit, 

. - until the 20th of November i'oe, held and exercifed the 

bj lei g u(e into . 

law, iit n-qiiiied officc of fupervifor of the province of Malabar in the Eajl 
tt d, the under the JEa/? India Company, and during all that 

time relided in the Ei^ Indies: ^nd that the defendant 
AgneWf being a Uritijh fubjefl, on the faid firft of January 
1794, and fora long time thence next enfuing, to wit, 

held and exercifed the 


fame fenfe is to 
be put on the 
Words of an in 
SiAment which 
they bear 'b or> 
diaaiy accrpra- 
lioa. And it the 

ftafrefanyword untU the 29th of 1795, 

acceptation am- office of commercial refident at Calicut in the Indies^ 
bifuous, it iball 

byconftiued according as the context and fubjed matter require it to be, in order to make the 
whole confident and icnfible. The w ird until may therefore be cunftrued either cxclufivc or in- 
Clufive of the day to which it is applied, according to the context and fubjedi-macter. There- 
ibre, where, in an indiflment on the itac. 3 1 Grs. 3. t. 52. /. 61., prohibiting ojjktrt of the EaJl 
bdim Company, ttfiitug iu India, from receiving prerents, the inlurmation charged that the de¬ 
fendant!, being EWrySb fubjedls, on the Jit of yauuaij J 794 t and irom thence for a long rime, to 
wit, until the xi;ih of Nwmbtr 1795, held ceruin offices under the Company, and during all 
ehat time rtfided in the E<>jf Indtet ; and that vtb ifi they held the faid offices at afenjaidf and 
wbi 4 d they refided in the Eafi Inaitt at afort/aidf to wit, m the tyh ef Nevember I795, 
treeived certain prrfents; held char the context Ihewed that the word until was to be t.iken in- 
thtfive of the a9th of Nuvtmiiir But that if it had been incapable of receiving an iocla- 

five confliuAton, the words under the firft,videliccr, ** mtdtkne^tb ^November 1795,” could 
not have teen sejcQed as furplufage: fui that can never be where the allegation is fenfibie and con* 
fiflenc in the place where it occurs, and nor repugnant to antttedtnt matter, though laid under a 
*>dr/i>.er, and huwever inconfiftent with an allegation Juhfifuait, 


(r) It ia thereby enaAed, « That the demanding or receiving any fum of 
** money or other valuable thing as a gift or prefent, or under colour thereof^ 
** whether it be for the ufe of the party receiving tha fame, or for or pte- 
« tended to be for the ufe of the fail Company, or of anj ether perfon what* 
•* foevef, by any EnVjjb fubjeft kbUing sr ixtrtifing aiy or employment 
•a under hia Majefty or the fiud United Company, in the £«ft Indica, ftall be 
deebted extertieo aod a nifdenstwK at law," Isc, 


voder 
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under the faid United Companfi. and during all that Hm 
redded in the Ea/i Indies, And- that the defendant Ste» 
vens, fo being a Britijb fubjefl as aforefaid, whij^ he held 
and exercifed tht faid ojjice of fupervifor of the province of 
Malabar in the Eajl Indies afortfaid, under the faid United 
Company as aforefaid^ znAsohilfl he refidea in the Er^ Indies 
as aforefaid; and the defendant Agnew^ fo being a Britifis 
fubje£t as aforefaid, mohitfi he held and exerci/ed the faid. 
ajice of commercial rcfident at Calicut in the Eafi Indies^. 
under the faid United Comp ay as aforefaid^ and whiljl he 
rejtded in the EaJl Indies as aferefaid^ did, within fix years 
before the filing of this information, to wit, on the 29th 
of November 1795, in the Eaf Indies aforefaid, receive of 
and from a certain peifon in the E^ Indies .z(oK(s\df 
called the Samoory, otht'rwife the Zamorin Rajah, 
100,000 rupees, being of the value of 12,500/., as a gift 
and prefent, againd the form of the (latute, &c.; where* 
by, and by force of the ftatute, they the defendants com* 
mitted extortion, and, by force of the faid (latute, for* 
feited to the king the faid fum of 12,500/., being the va¬ 
lue of the faid R. 100,000 fo received by them as afore¬ 
faid. 


1804^. 
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In Eajler Term lad a motion was made in arreft of 
judgment, for want of a fufficient averment in the infor¬ 
mation that the defendants were Britijb fubjeds. refiding 
in India, and holding employments there under the Crown 
or the Eajl Lidia Company at the time of the offence com* 
nutted in receiving the prefents. And it was contended, 
ill, that every information mud contain an averment of 
the time of any material fad alleged in it. 2dly, That 
if'time be alleged to an-y material fad which is inconfid- 
eat with other fads and times alleged in the information, 
which makes the information repugnant to itfelf, jt is 

R 3 void< 
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void. 2 Hanvk. eh, 25. f, 77. That here the refidencc' 
and fervice of the defendants in India is laid to have con¬ 
tinued until the 29th of November 1795, which word 
until was exclufive of that day, and the receipt of the 
prefents by them is alleged to have been on the faid 29th 
of Novemhett and eonfcquently after their refldence in In¬ 
dia and fervice under theCompany there bad ceafed, when 
they were no longer within the prohibition of the ad of 
the 33 Geo. 3. e, 52./ 62. And Rex v. Gamlingay [a) was 
cited, where the word unio^ in an indidment deferibing a 
road as leading unto fuch a place, was holden to be exclu- 
five of that place. And the word until was argued to have 
the fame meaning as to time vfhich. unto had as to place. 


The Attorney-General, Erjkine, Garrotv, Adam, Wqpd, 
and Abbott (hewed caufe againd the rule *, and admitting 
that it was elTential to the completion of the offence cre¬ 
ated by the ad of parliament, and to the validity of the 
charge in the information, that the defendants (liould ap¬ 
pear to have been Britijh fuhj< ds refident in India, and 
holding their employments dated at the time of the 
offence committed, and that a certain day (hould be dated 
for the commidion of it, they contended that thefe fads 
did appear with fufHcient certainty on the day when the 
offence is alleged to have been committed. For fird, the 
word until is in itfelf ambiguous, and is ufed indifferently 
either incluftvely or exclufively, according to the fubjed: 
matter or context, and that, not only in common parlance, 
(of which they gave many familiar examples.) but in legal 
language, and by good writers. 5 Cam. Dig. Temps, 498. 
Dies Juridiri C. 2, 3. fays, that “ Eq^er term anciently 
began 0 £l. Pafeha, See. but afterwards the beginning was 


3 Term Rp. 313. 
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deferred till ^mden^ xnfeha^ See. when it now bepnai^” 1804. 

An adjnurnmrtit uttiil foch a day is neccflarily inclufiveof 

that day. The ftat. 51 Ii> 2 * 3 * concerning general ^ 

days in a writ of dower, di^e^J8 that if the writ Ho come Aontw.- ' 

in Offavis Mlchaclis^ day (hall be given in craftino ani- 

marum, which is tranHatcd until craftino animarum, &c. 

The form of a commitment of a felon to the aiEzes is 
” until the next gaol delivery (a).’' In proceedings for 
murder the indi^lment charges the ftroke on a certain 
day, and that from that day the deceafed languiflied and 
languishing did live until anot'ner day, on wliich day he 
died, &c. {l>): the words in Latin were, languebat ufque 
ad decimum nonom diem menGs Decembris annos8, quo 
quidem decimo nono die, &c. ohiit, &c. (c). ^nd the fen- 
tence of the law Is to be hanged until be be dead. In all 
thefe inftances until muft be taken inclufivcly. Nothing 
is more frequent in writers than to add the word inclu^ve 
or excluftve after the word until; which fliews that it is 
capable of cither meaning ; and yet if it were necefTarily 
exchifivej the addition of induftve after it would be mani- 
fedly repugnant and abfurd. If then it may be ufed in- 
cluGvely without any addition to it, and mult neceflariJy 
be taken to be fo ufed if the word incluftve be added to it, 
the fame meaning may as clearly bs manifeiled from the 
context, if the fuhjcct matter to which it is applied ne- 
cciTarily require it to be fo underftood in order to make 
the whole intelligible and conGftent. Now here the con¬ 
text is equivalent to the addition of the word inch/five; for 
the offence is alleged to have been committed whiljl the 

(«) I Burn's Jufi. tit. t. M the end. 

(S) Curny't cafr, 0 . B. Stf. SelH 1803. tf'kB’t cafe, O. B. Jamtury 
l8ot. F.url Firrttt' cafe, 10 St. 7 r, 481. 

(c) Hiydm't cafe, 4 Rtf. 41. 

R4 
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i8q4« defendants held and exerdfed the faid ojfkes^ under the Com* 

' pany as aforefaid^ and. lubilft they reftded in tbs Eaft Indies 

as aforefind^ to wit, on the tgth of November 1705, it 
tosYBHi and ^ 

Aaiitw. having been before alleged that they refided in the L, 

and held their offices until the 29th of the fame Novem^ 
her. That (hews that the word until is ufed there inclu* 
fively of the 29th of November 1795, v®ty 

nature of the charge did not, as it neceflarily muft, require 
that interpretation to make it available. Suppofing there* 
fore that until might in its original fignification have been 
as much ezclufive as applied to time, as unto has been de* 
termined to be as to place, yet uf^ge which gives the jus 
et norma loquendi has now warranted the ufe of it either 
way. As in Pujgb v. The Duke of Leeds (a), the word 
fromi though in {ki^lnefs exclufive, was yet holden to be 
cither exclufive or inclufive according to the context and 
fttbjedl matter} and that the Court would give it that 
conftru£lion in an inftrument as would beft efiPeduate 
the apparent intention of the parties. And here it can¬ 
not be doubted but that until was ufed inclufively by the 
drawer of this information. In quefiions of fi'ttlement 
nothing is more common than hirings from Michaelmas 
in one year, to or until Michaelmas in the next; and thefe 
have been always conftrued to include one of the MichaeL 
mas days, fo as to complete the hiring for a year {b). The 
word to (e) is ufed fometimes inclufively, as in the form 
prefixed to the ftatutes at the beginning of a feffions of 
parliament, after prorogation, the ftyle is, " at a parlia* 
ment began and holden at Wejlminfer the 12th of July^ 

(«) Cn^. 714.. 

(S) Jt T tom StrouTt E. jjGm. 3. CoU. 19 -} and 3 BonTg 

JoJt. di, Pttr, Sett, &rvicf { and Jt, f. Ifovdltekf Bkt. S« C. 719, 

(c) Vide oete, peft. p. ssi. 
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See. and from thence CMitinued by feveral prorogations 
/o the 20th of November" &c. This deferibes a frflTioiw 
opened on the 20th ot November. In R. v. Horne (/i)i 
Lord C. J. De Grey refetring to Lord Coit/s defini¬ 
tion of certainty, fays, that the lall fort, namely, 
a certainty to a certain intent in evcry_ p irticular,” 
is rejected in all cafes, as partaking of too much fub- 
tlety. None of the inftaners of impoflible, uncer¬ 
tain, or repugnant allegations of time in indi£lments, 
which are referred to in the margin of Hawkins, apply to 
this cafe. That of Aloor, ^55. was an allegation of a 
murder committed on the 31 ll of June, which was an 
impoflible d ly. In Raji. Entr, 2A3. the indidment laid 
the felony on a day not then come. Another reference 
is to the year-book, 2 7. 7. p/. 22 where an indi£l- 

menr for felony charged tbit two feveral perfons on two 
feveral days il 'Ic the goods, all thefe were no doubt de- 
fedively charged. The only other reference to this branch 
is to 2 Hawk c, 23./. 8d., where a mortal (Iroke being 
alleged to he given on tiic loth, and the death on the 
20th oi December, an allegation in the conclufion, that the 
defendant murdered the deceafed on the 10th, would of 
coiirfe be clearly repugnant to the allegatioh of the death 
on the 20th. But Hawkins, in / 89. dates it to have 
been holden, ** that an allegation of the day primd facie 
fomewhat uncertain may be Mpen by the apparent fenfe of the 
•wholef of which he proceeds to give an indance.- But 
fuppofing the word until to be necefiarily exclufiw, yet the 
words ** until the 29th of November 1795” being laid 
under a viz, may be reje6%ed as furplufage, the allegation 
being inconfident with what follows, namely, that the 
flefcndants did on the 29th of Novemberiy^^, andwhilft 

• 

they 
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they reSded in India &nd held their employmentSi receive 
the prefents. Then, reje&ing tbofe words, the informa¬ 
tion will read thus; ** that J, S, being a Britip fuhje^t, 
on the ift of January 1794, and for a long time thence 
next enfuing, held and exercifed the ofRce, &c.; and that 
whilffc he held and exercifed the office, &c., and whilft 
he refided in the Eqft Indies, &c. as aforefaid, to wit, on 
the spthof November 1795, he received the prefents,” &c> 
In Jenfon v. Meers{a\ it was refolved that where matter 
comes after a fcilicet which is repugnant to what went 
before, it fhall be rejc£Ied : and fo it was done in Jones v. 
Williams {Jf), [ImtA EltenboroughC.]. Here the repug¬ 
nancy is not to antecedent but to fuhfequent matter.] 
There can be no difference in principle whether the re¬ 
pugnant matter be before or after the fcilicet, fur the 
whole indidiment muft be conllrucd togetrier. 

Dallas, Gibbs, and Torlingfon, in fupport of the rule, 
contended, ifl;, that until according to its natural and 
legal Import was a word of exclufion. It is the fame in 
refpedi of time as unto is in refpedi of places and both 
mean to. And they mentioned various inftances in com¬ 
mon parlance where thofe words mud be taken in an ex- 
clttfive fenfe. The form of the indidiment in murder 
proves nothing to the contrary: for the deceafed may 
langulfli to the lad moment of one day, and die on the 
next, which would verify the allegation there ufed. Rex 
V. Gamlingay (r) is in point, that the fynonimous word 
unto is exelufive of place. And in Nichols v. Ramfden («/) it 
was holden, even in the cafe of a civil adlion, that until 
was exelufive as to time \ for there a releafe of all tref- 

(«) Jt MtJ. 579 . [i) Hardr. 3 . 

(1} 3 TVfM Aef. 513. ^d) n Mod. ato. 

palfes 
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pafles ufqui ad the of April was deemed not to in¬ 
clude that day. And it was admitted on all hands that 
in pleading ti e word ufque was generally ekclujivet and 
the majority cf the Court faid, that in a relcafc of all 
demands till the 26th of April, a bond dated that day it 
not releafed : and fo it was refolved in Newman v. Beau- 

P 

moftd (a). Then a Angle inilance of a wrong tranflation 
of the word in {in craftino anlmarom) rendered until in- 
{tczdofupon, in the ftat. $1 H, 3.^.3. will not vary 
the legal underftanding of the word, adly^ Cafes on 
contraflsj fuch as fettlement cafes, do not apply • for they 
are to be conArued according to the apparent intention of 
the parties, to be colledled from the fubje£l matter of the 
contra£l; *, and in R, v. Navejlock {b) Lord Mansfield, in 
order to coiiftrue the word till as incluAve of Michaelmas 
day, reforted to the cuAom of the country. So Porg^ 
*The Duke of Leeds turned on the conAru£lion of a con- 
tra£l, and the intention of the parties. But in an indi£b- 
ment nothing can be taken by intendment or implication^ 
but every material fa£l; muA be poAtively alleged with a 
certain time and place. 3dly, SuppoAng the word until 
to be fo far equivocal as to be capable in a criminal charge 
of receiving an incluAve interpretation according to the 
fubjedk matter; yet if nothing appear to give it fuch a 
precife meaning, it muft be conftrued excluAvely accord¬ 
ing to its natural and legal import: and here nothing of 
that fort appears ; for the fubje£l matter is, that the de¬ 
fendants were in office in India from the 1 ft of January 
iy94 until the 29th of November 1795; and nothing can 
be coIle£ied from thence, even if it were a contrail of 
hiring and fervice from the one period to the other, to 

0 iew that until was incluAve of the laft-mentioned day. 

• 

(«] Ovnt, t/a, {b) San, S. C. 719. 
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No prerumprion can be made either way, as in cafes of 
fettlement, where if the hiring be general or equivocal, the 
legal prefumption is that it was for a year. Then the 
fubfequeot allegation, that the offence was committed 
while the defendants were in office and refident in ind/n, 
is an independent allegation, not conneded by any word 
of reference to the preceding time alleged, as by the word 
Jo refident, or during the said time while, &c.; for the 
words ai aforefatd refer only to the fa£^ of holding the 
offices under the Et^ India Company. It is therefore 
no explanation of what goes before, but a contradiflory 
allegation of time; which cannot avail unlefs the former 
be rejedled. But, 4thly, the words, ** until the 29th of 
November 1795,” being in themfelves/enfible and appofite 
in the place where they are ufed, cannot be reje£led 
as fuiplufage merely becaufe they are under a videlicet. 
In Siukeley v. Butler (a). Lord C. J. Hobart fpeaking of the 
ufe of a videlicet, fays, that ** it is elaujila a/icillarUfZ kind of 
handmaid to another claufe^ and to deliver her mind and 
not her own ; and therefore it is a kind of interpreter. 
Her natural and proper ufe is to particularife that that is 
iejore general, Ac., or to explain that that is doubtful or 
obfcure. Firft, it mult not be contrary to the premifes, 
tfc. Next, it mult neither increafe nor diminifli; for it 
is not in the nature of it to give of itfelf. But on the 
other fide I grant, that a viz, may work a re (trillion where 
the former words were not exprefs and fpecial, but fo ia> 
different that they may receive fuch a refl:ri£lion without 
apparent injury,** &c« So in Skinner v. Jndre%t>s {b)i it 
was agreed in argument that a videlicet which is repug¬ 
nant to the preceding matter is merely void} but where it 
is not repugnant to the preceding matter, but well agrees 

with 


C<} Htb. ij». 


(^) 1 Siund. 169, lyoc 
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with it, there it is a direct affirmation and (hall be taken 
pofitivelf, as in the cafe laft mentioned: and of this 
opinion was the Court. If then it be not repugnant to 
preceding matter, which it cannot be pretended here to be^ 
it cannot be reje£Ied as furplufage. And Hatuhins fo con« 
fiders it in the place before cited (a); for there an inftance 
is given of an appeal confidered to be infufficient, becaufe 
of repugnancy of the time when a defendant is charged to 
h ive abetted to the murder, viz. at the day of the deaths 
and not of the ftroke, which was laid at an antecedent 
day; and yet the date which gave rife to fuch repugnancy 
was laid under a viz. And fo the rule . 1 $ laid down in 
Hayman v. Rogers (^), that where that which comes under 
a fcilicet is confident with what went before, it is always 
looked on as an averment ; but if it be inconfident, it is 
rcjcfted. Then Sthly, if the word until be in itfelf a word 
of exclufion, and be not explained by any word of refe* 
rence from othei^ parts of the information to have been 
ufed inclufively of the 29th of November 1795, and if that 
date being fenfible cannot, though laid under a viz., be re* 
je£led on account of its repugnancy to any fub/equent mat* 
ter; then it will appear that the defendants only continued 
refident in India and in office up to a period exclufive of 
the 29th of November 1795, and the fubfequent allegation 
that the offence was committed while they were in office 
and refident in India, viz. on the 29th of Noi ember 1795^ 
is repugnant to what went before, and cannot be taken in 
contradiflian to the former averment, that they only con¬ 
tinued refident there in office till that day; and confe- 
quently the information is bad for repugnancy and uncer¬ 
tainty. 

♦ 

{b) 1 Stm, a]s. 
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1804. After the Attorney General was heard (hortly in reply, 
the Court faid they would look into the cafes cited* 

The Kino 

Mgatifi And on this day 

^TBvcMi and 
Acmbw. 

Lord EllendoROUGH C. J. delivered judgment. ’ 
The defciSl which has been pointed out on thb record 
is fiippofed to conGll in a repugnancy, in alleging the of¬ 
fence which the defendants are charged to have commit¬ 
ted on a particular day, “ Huhilji they redded in the Ea/l 
IndieSf and held their Tefpe£live olBces under the Eafi 
India Comp tny,” (circumftances eifential to the legal ex- 
iftence of fuch offence) *, which particular day does not 
fall within the period of time during which they had been 
before alleged to have refided and holden their oiGces, 
but without and beyond that period. It has been con¬ 
tended, on the part of the Crown, that this repugnancy, 
if it exiff at all, may be cured by reje^ing as furplufage 
the words under the fcilicet, which contain that fpecifi- 
cation of time out of which the alleged incongruity after¬ 
wards arifes, namely, the words ** until the 2^tb day of 
November in the year of our Lord 1795.” This defefl, if 
it be one, cannot, as appears to me, be fatisfa£loriIy ob¬ 
viated in the manner fuggefted; for I do not find any 
authority in the law which warrants us in reje£ling any 
material allegation in an indiffmeht or information which 
is fenfible and confiftent in tlie place where it occurs, and 
is not repugnant to any antecedent matter, merely on ac¬ 
count of there occurring afterwards, in the fame indid- 
ment or information, another allegation inconfiftent with 
the former, and which latter allegation cannot itfelf be 
reje^ed, as it is clear that the allegation of the 2 ^h ^ 
November 1795, ftated as the day of committing the of- 
3 fences 
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fence, could not in this cife be reje^ed without Iciiving 
the infurmation wliolly deftitute of the necefliiry allega¬ 
tion of a particular day on which the ofFence was com¬ 
mitted. If the fubfequent repugnant matter could be re- 
je£led at all, (which in this cafe it cannot for the reafon 
before given,) it might be fo in favour of the precedtnt 
matter, according to what is faid by Lord Holt in Wyatt 
V. Alondy Salk. .^25., ** that wher.e matter is nonfenfe by 
being coiitradiftory and repugnant to fomewhat precedent, 
there the precedtut matter, which is fenfe, fltall not be de¬ 
feated by the repugnancy which follows i but that which 
is contraditlory {ImH be rejected.*' But here the matter 
required to be reje£led \& precedent matter, and is alfo in 
the place where it occurs fcnfiblc and liable to no objec¬ 
tion whatever. But it is> faid that there is no iiccelTaTy 
repugnancy between the fcvcral allegations made on this 
record upon the rubje£l of time, and that by conBruing 
the word until, which occurs under the fcilicet, (and upon 
which this quedion turns,) as a word inclnftve of the day 
to which it is adjui.icd and applied, and not exclufive of 
it, that the grou'^iU of the obje£lioii will be removed and 
the dilHculty no longer exiit. On the other £de, how¬ 
ever, it is contended, on the authority of Nickels v. Ramf- 
den, 2 Mod. 280., and Owen, 50., that in legal proceed¬ 
ings the word until muBt^have an excluftve ftnfe \ and it 
has been argued, from the analogy it bears to the word 
unto_ (which word generally bears the fame relation to 
place, which until does to time,) that the cafe of The King 
^Gamhlingay, 3 Term Rep. 313., is to be conlidcred as 
an authority to the fame Thcfc wonfs, however, 

have oLtained, in ordinary ufe, an equivocal fenfe at leaft, 
of which many inBances were given at the bar; and I 
will mention two others. In Sir Matthew Hgidt Hi/lory 
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^ the Common Lata, p* 1 6$,, he faySt “ thus much mall 
« (Vrve for the feveral periods or growth of the common 
** law until the time of Edtaard the i (I incltifively.** An 
inftance which proves that until ex vi termini does not 
imply excltf/ioni for if it didi the words above (fated 
** until and inclufivelf* would involve a contr<(di6fion in 
terms; but that it may, from its context, receive an fn- 
eluftve fenfe. • And in Ayliffds Partrgon. p> 132. it is faid. 
The whole courfe or mode of judicial proceedings is 
divided into three parts \ the hrd lads from the date of 
<< the citation to the joining of the ifliie, or conteftation 
« of the caufe exclujivelyt the ftcond continues TO a con- 
cluiion in the caufe inclufitely i and the third endures 
** from a conclufion in the caufe to the time of pro- 
** nouncing a definitive fentehce incluftvely :** which 
injlance (hews that the word to may be ufed cither in an 
inclufive or exclufive fenfe(u); and both of them prove 
that where exa^f nefs is wanted, and ambiguity is to be 
avoided, fome words are necelTary to mark and define the 
precife meaning of the words to and until, whether ap¬ 
plied to time or other fubjedf, and that without them the 
reader may be often uncertain in which fenfe they are to 
be underftood. If the word until occurred in a contra^, 

(«) There ii a recent inftance of the ufe of the words to and from, one or 
ether of which muft have been neant incluftvely by the Le|{iflature in the 
Uat. 40 Cto. 3. c. 50., which enafts *< that perfons entering any foreft, &c. 

** in the sight, j. t. between the hours of eight at night and fix in the morn- 
** ing.yreM the ift of Odlober to the ift of Fthrmety, cr between the hours 
** of ten at night and four in the momingyieei the ift of February to the ill 
*< of 03 oktr in every year, having any gun, &c. to kill game,” Sec. fliall be 
deemed rogues and vagabonda within the ftat. 17 G». %■ c. 5. Now unleA 
cither the word to or the word fiom be underftood in'ciufively, the oflinen 
provided againft might be committed with impunity en the ift of OSoitrtai 
the tft of Ftbruarj, which ceuU net have beea die iatdadda bf tha 
laturc. 

and 
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and the context or fubje£):-matter evidently fhewed that 
it was meant in an inclujive fenfe, there can be no doubt 
but that the Court, in furtherance of fuch intention, 
would fo conftrue it. This the cafes of The King v. 
J^ave/iock^ Burr» S. C. 719., Ren v. Syderjlone cum Berner^ 
Cold, 19., and King v. Skiplamt 4 T. R, 490., fully ftiew. 
And in the cafe of v. Aland^ Sa/k* 325., which was 
a penal adtion for ufury by a common informer, and go¬ 
verned of courfe by the fame rules of conftruftion which 
apply to indidments, I-*ord HoU faid, ** thni where a mat- 
ter is capable of different meanitigs, that (hall be taken which 
will fupport the declaration or agreement^ and not the other 
which would defeat it: in which Powell who dilFered 
on anothei point of the caH;, appears to have agreed: and 
the Court gave judgment in that cafe upon a contlrudion 
founded on the principle fo laid down by Lord Holt, 
The matter mull be capable of different meanings j for the 
Court cannot, in order to fupport the proceeding in which 
the particular term occurs, arbitrarily give it a meaning 
againfl which the ufe, habits, and underllanding of man¬ 
kind would plainly revolt. But if it be clearly capable of 
different meanings, it does not appear to clafh with any 
rule of conflrudion, applied even> to criminal proceed¬ 
ings, to conflrue it in that fenfe in which the party frtm- 
iiig the criminal charge mud be underflood to have ufed 
it, if he intended that his charge fliould be coT'fifl.nt with 
itfelf. And this at lead we may fuppofe him to have 
intended. But in this cafe the meaning docs not wholly 
red upon what mud have been the intention of the per- 
fon who died this information, but upon the context \ for 

4 

the fenfe in whic]a the framer of this information aflually 
ufes the word until in the fird claufe of it is explained 
by the next claufe, wherein he fays that « whilji the den 
VoL* V. S fendant 
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fendant held the faid ojfice** as “ aforesaid j** that is* •* ai 
he, the framer of the information, had before Jlated^** 
namely, (as he explains himfclf,) on the ^gth ^^November 
1795. Or it may be put thus $ That on the %<)th 2^ No¬ 
vember 1795* •whilft he fo held jthe faid oifice as before 
fated i* which of courfe exprefles that the framer of the 
information underllood hirnfcif to have alrcavly dated ti)ac 
the -defendant did hold the odlcc on that day, and which 
could only have been fo dated by him, in refpe^l: of his 
having ufed the w'ord until in an inclufwe fenfe. In effecl, 
by means of the word afonfiidf the word un til , ufed in 
the foregoing fentcnce, is drawn down and iii.-'orporated 
in the fubfequent one, where the whole of the words 
taken together impofe by context on that word an inclu^ 
Jive fenfe. Suppofe, for the purpofe of illullralion, that 
inllead of the- words, ** ns tferefaidf we fliould fubftitute 
that pait of the furegding fentcnce to which thufe words 
relate i the fentcnce will then (land thus; And the faid 
<* Attorney-General further faith, that the faid James Ste~ 
** ven/, being a fuhjccl, whiiil he held and cxercifed 
“ the office of fupravifor of the province of Malabar^ on 
“ the 1 ft day of January 1794, and for the fpacc of time 
** next enfuing that day until the 2f)lh day of November, 
“ on the le^th day 2^'November did receive,” &c. Or fup- 
poiing it to be read thus : “ That the faid James Stevens, 
“ being a Britijh fubjcdl, on the Zijth day 2^November 
«< 1795, vihilft he held and cxercifed the office of fupra- 
« vifor of the province of Malabar for the time next enfu- 
« ing the firft day of January 1794, until the 29M day f 
“ November 1795, did receive,” &c. Now in either of 
thefe ways of reading it, the fenfe in which the word 
until’ is ufed will be found to be clearly inclufives for un- 
lefs it be fo, the defendant could not, as before alleged, 
2 receive 
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receive the prefent during the antecedentljr alleged time of i8o4« 

holding his office. And that this is nO forced or ilirained . . . 

The Kino 

conftrufkion Will appear from thi3> viz. that if the receipt 
had been alleged to have taken placa on fome fpeciiied 
day between the ift of January and the 29th of November, 
the allegation « •whilfi he held the oflice of fupravifor,’* 

&c. would have been fuperfluous; inafmuch as it would 

X 

have neceflarlly refulted from a mere comparifon of dates 
that the receipt was whilft he held his ojjke. Juft As in an 
appeal of murder, it is fuflicient, where the ftroke is laid 
on one day, and the death on another, to allege the death 
to have happened on fome one day which is within a year 
and a day of the Jlroke, without exprefsly averring that the 
party died within that pardcular period of time from the 
ilroke. And as the words “ whiiji he held,” &c. are 
now ufed where the day of the receipt may be with re¬ 
ference thereto ambiguous, they can only be ufed with 
propriety as determining the 29th of November to be in* 
dufive ; becaufe the words, ** whiljl he held and exercifed 
the faid office,” unconneded with any particular day, 
would of themfelves be infufficient; as the receipt could 
not be alleged generally to have taken place at a time be¬ 
tween two days. As applied however to the day on 
which the receipt is here ftated to have taken place, they 
are not fuperfluous^ but operate materially in marking 
that fuch day is to be conGdered as inclnjive, and for which 
purpofe alone they can be ufeful or cffed\ive. Every in- 
di£kmrnt or information ought to contain a complete de- 
Ccription of fuch faffs and circumftauces as conftitute the 
crime, without inconGftency or repugnancy: and except 
in particular cafes where precife technical expreffions are 
required to be ufed, there is no rule that other words 
lhall be employed than fuch as are in ordinary ufe} or, 

S 2 that 
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that in indi£lment8 or other pleadings a difFerent fenfe is 
to be put upon them than what they bear in ordinary ac¬ 
ceptation. And if| where the fenfe may be ambiguous 
it is fuiliciently marked by ti)e context, or other means, 
in what fenfe they are intended to be ufed, no nbjedlion 
can be made on the ground of repugnancy, which only 
exills where a fenfe is annexed to words which is either 
abfolutely inconfiftent therewith, or being apparently 
fo, is not accompanied by any thing to explain or de¬ 
fine them. If the fenfe be clear, nice exceptions ought 
not to be regarded: in refpe£t of whicli Lord Hale {a) fays, 
that « more oiTenders efcape by the over eafy ear given 
to exceptions in indi£lments than by their own inno- 
** cence, and many heinous and crying offences efcape 
by thefe unfeemly niceties, to the reproach of the law, 
" to the (hamc of the government, and to the encourage- 
•* ment of villainy and the diflionour of God.” Upon 
the whole, it appears to us that the word ** untir is 
capable in this cafe of receiving an inclufive meaning: 
and that not only the prefumed intention of confiftency 
on the part of the framer of the information requires that 
the word ihould be thus underftood, but that the context 
immediately conne£ted with the words *• wbil/l” and 
** as aforeJaW* warrant us in adopting this meaning of it. 
And which meaning fo adopted by us removes the whole 
ground of the repugnancy fuppofed to exift in this in¬ 
formation. 

Rule difeharged. 


(tf) a Halt's f, C. 193. 



IN THE FoRTT-FOURTH YeAR OF GEORGE in. 


1804. 


PosTAN againji Stanway, Executrix. 


yuiu 6th. 


I ORD Ellenborougii C. J. delivered the opinion of where in «f- 

JL_i , fumpfit the de* 

the Court in this cafe, after tune taken to conuder friidant pleaded 

. . the general iITm 

of it. ani the (la'.ute 

This was a rule obtained by the defendant, calling on fum** 

the plaintiff to Ihew caufe why the Mailer (hould not be ‘*«»*'^*'*» 

tlire£led to review his taxation and to tax for the defend- that the promifei 

were made bjr 

ant her coils of the ilTue found for her. It was an a£lion the derendant’e 
of alTampfit, to which the defendant pleaded, ill, the jt.B.jmntfy, 
general iflue to the whole j ad, the (latute of limitation fu^^ted iht’ 
to the whole*, 3d, as to fo much of the promifes and un- 
dertakines in the declaration mentioned as relate to i c/. ^ai 

® , found at the trial 

15/ , part of the feveral fums therein mentioned, that for the defend- 

, _ . , , „ ant, and the 

fuch promifes as to the faid 15/. 1 5X., part, &c. were other u-o iiTuce 

made by her teflator and one HaJJels jointly, and which who Aereojon* 
faid HaJ/iis furvived the teflator. The replication joined Sj^reShU^” 
iflue on the two fir ft pleas; and to the laft plea replied 
that the promifes as to the faid 15/. ijx. were made by the defendant 
the teflator folely, and not by him and HnJJils jointly; to have the colli 
and iffue thereon. On the trial a verdi£l was found for for her deduded 

the plaintiff on the two firft iffiies, and for the defendant tb«&w^wh!ch°^ 

on the laft iffue •, fo that on the record the plaintiff has a die piaintiflFwa 

judgment to recover the damages found for him by the 

jury with cods. The queftion made in this cafe does not where aii thei/- 

Jut$ ttt thi ff'itf/ 

turn on the flat. 4 jinn. c. 16. /. 4 & 5. which allows are found for tfe 
double pleas, but which does not give to a defendant any fhl'pUimiff'ha 
right to colls other than he had before : it muft therefore 
be confidered in the fame manner as if there had not been 

onawntefui- 

any double plea; but as if to a declaration in affumpfit 
the 4efcndant had pleaded fpecially as to part of the 

S 3 plain* 
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plaintiff's demand, and the general tffue as to the rrfidues 
and the iffue as to part had been found for the defendant, 
and the general iffue as to the rtfidue had been found for 
the plaintiff. As in the common cafe where the defend¬ 
ant pleads non affumpfit as to all but a particular fum, 
jiL for inftance, and as to that fum a tender} and iffue 
on the tender: and on the trial the tender is found for the 
defendant, but that the fum tendered was not fufficient; 
by which the plaintiff has a verdi£); on the general iffue, 
and judgment for his damages and colls. In fuch cafe, 
which is a common one, the Mailer informs us that there 
is not an inftance of the cods of the iffue on the plea of 
tender ever having been taxed for the defendant. The 
Hat. of GhuceJIeft 6 Ed. i. r. i. gives the plaintiff colls 
in all cafes where the party is to recover damages, Th^ 
flat. 23 H. 8. c. 15. gives the defendant colls in certain 
a£lions where the plaintiff after appearance of the defend¬ 
ant is nonfuited, or verdiB pafs hy lawful tried againft the 
plaintiff. And the Hat. 4 Jac. i. r. 3. gives the defend¬ 
ant judgment to recover his. cods in any a^ion whatever 
wherein the plaintiff or demandant might have cods (in cafe 
judgment Ihould be given for him), in cafe of the plain¬ 
tiff being nonfuited, or verdtff palling by any lawful trial 
againft him. Many cafes have occurred in which the 
queftion has been made both in this court and the Com¬ 
mon Pleas, whether a defendant were entitled to any 
cods where, there being feveral counts in a declaration, 
the plaintiff has obtained a verdi^ upon one only: and it 
has been uniformly holden, that in fuch cafe cods ihall 
not be taxed for the defendant on fuch counts as may 
have been found for him; not only in cafes where the 
fubdantial caufe of a£l!on is the fame in all the counts, 
only varied by the manner of (lating it} fuch are Bridges 

Y* 



IN THE Forty-fourth Year op GEORGE in. 

V. Raymondt 2 Black. 800. Norris y, Waldron, 2 Black* 

* *99 ' [Thcfe were in C. B* In B. R. the practice is 
the fame, with this difference only, that in C. B. they 
tax cofts for the plaintiff on the wliole declaration, as 
well on the counts on which he fucceeds as on the counts 
found for defen<1ant} but here the cofts are taxed for the 
plaintiff on fuch counts only on which he obtains Z 
verdifl, and no cofts are taxed on the other counts 
found for defendant:] But alfo in another clafs of cafes 
which comes nearer to the prefent cafe; viz,, where to 
different counts of a declaration there have been different 
pleas, and ilfues on thofe pleas *, and one or more found 
for the plaintiff, and the others for the defendant} in 
fuch cafe it has all*> been determined that the defendant 
(hall not hare cofts taxed on the iffues found for him. 
In Lloyd V. Day^ in C. i?,, Barms, nto. 149. to two counts 
for different trefpaffcs in different places, the defendant 
pleaded feveral juftifications} and on trial all die ilfues 
were found for the defendant, except an iffue on not 
guilty to a new aflignment made by the p]<iinti.ff, w'hich 
was found for the plaintiff} and on argument the Giurt 
held that the plaintiff was entitled to \d. damages and id» 
cofts, the jury having found the verdi<ft for him with id* 
damages} and that the defendant was not entitled to any 
cofts. Another cafe is mentioned in Bailer's Ni. Pri. 335. 
of Jlticlf. 4 (leo. 3. in C. B. In trefpafa the defendant 
pleaded three different juftiftcations to three different 
counts, and on iffue joined had 3 vfrdi^J for him on two, 
and aguiiift him on the third : on motion, this was holden 
not to be a cafe within the flat. 4 Sc 5 Ann. c. 1 6. and that 
the plaintiff was entitled to cofts on the whole declaration. 
In SirJ.AjlUy s. Young, 2 Burr. 12^2. the declaration con- 
(tfted of two counts} the defendant demurred to one, and 

S 4 obtained 
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obtained judgment thereon ; and pleaded to the other s 
and on trial of the ilTue the verdict was for the plaintiff. 
This was a cafe of (ingle pleas at common law. The 
Court were all) except Mr. Juft. FoJJer who was abfent) 
unanimous that in the prefent cafe the plaintiff was entU 
tied to cofts upon his verdid^i and the defendant to none 
upon his demurrer: for that the plaintiff) having prevailed 
upon one of his counts, had a right to have his cofts upon 
that count) without any dedu£lion on account of the de» 
fendant’s having gotten Judgment upon his demurrer to 
the other count. Butcher v. Green^ (ift edit. Dough 652. 
R. R, E. 21 Geo. 3.) was an action on the cafe, in which 
the declaration contained one count in trover, and another 
for words: plea not guilty to the firft count, and a juftifica- 

t 

tion to the fecond count: verdict for the plaintiff on the 
count in trover, and for the defendant on the other count. 
The Court held that the defendant (hould not have cofts 
taxed on the iffue found for him. Buller ], {ditHf the 
praiStice of the Court is uniform not to allow the de¬ 
fendant cofts in cafes of this fort. From thefe authorities 
the pra£lice appears to have been fettled in both courts, 
that wherever a plaintiff fucceeds on a trial in any part of 
his demand divided into different counts in his declara¬ 
tion, whether the defendant have pleaded one plea to all 
the counts jointly, or pleaded to them feparately, and fe- 
parate iffues have been joined, on fome of which he has 
fucceeded-j yet he has never been allowed cofts on that 
part of the plaintiff *s demand which has been found 
againft the plaintiff. And the fame rule has prevailed 
where a defendant has fucceeded on a demurrer as to part 
of the plaintiff’s demand. And it feems difficult to make 
a dlftindlion in favour of the defendant, between a cafe 
where the plaintiff himfclf fevers his demand by dividing 
11 
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it into two count! in his declaration, and where the de¬ 
fendant fevers it by his plea, as he has done in the prefent 
cafe. The cafes relied on by the defendant are three late 
cafes *, Day v. Hanks, 3 R» 654. 30 Geo, 3. Burrows V. 
RbBs, C.B .22 Geo, 3. and Griffths v. Davis, 8 T. R, 466. 
which are diltinguifliable from the prefent cafe in this 
refpeA, that in them the only ijfue joined was foundfor the 
defendant, and there was no ijfue or trial on which the pinin'- 
tiff fucceeded. For in thofe cafes^the defendant had pleaded 
to part only of the plaintKF’s demand, and let judgment 
go by default as to the refidue; and the only iiTue joined, 
and on which the parties went to trial, was found for the 
defendant; the plaintiff having fucceeded only on the in¬ 
quiry of damages, and the defend .nt •. the trial of the 
iiTue. On this di{lin£lion the couus fcem to have founded 
themfclves in relieving the defendant from what appeared 
to them a hardfhip, which by the pra£lice of both courts 
he was fubjedf to in cafes falling within the former de- 
ciflons. But as the prefent cafe falls within the former 
authorities which have been long eflablifhed, there having 
been feparate ijfues joined and tried on different parts of the 
plaintiff's demand, on one of which he has obtained a 
verdi£l, and does not fall w'ithin the lafl; clafs of cafes I 
have mentioned; the defendant not having admitted any 
part of the plaintiff's demand by letting judgment go by 
default, but by denying the whole, having compelled him 
to join iffue, and go to trial on that ifilie as to part; we are 
of opinion that the fettled pra£);ice hitherto obferved mufl 
prevail in this cafe, and that tlie defendant is not entitled 
to have any cofts taxed for her. The confequence ie 
that 

The Rule muft be difeharged, 
Bfpinaffe (hewed caufe againft the rule $ a;id 
Willey fupported it. 
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5£5tu?' Charnley a^ainji Winstanley and his Wife* 


^ declared ia CO* 'THE plaintiff declared in covenant, that by indenture 

wenantagainftit. A ' 

•ad her hoiband. Under feal dated 7th of December 1793, between the 

fcn her inter- plaintlflFof the firft part, the defendant Frances, by her 

then name of Frances Brown fpinfler, adniiniftratrix of 

mttl^wcraott Brown, of the fecond part, and W. R. of the third 
wwnih^^* part, the plaintiff and the faid Frances agreed to leave to 
arbitntion, and W, R. to col]e£l certain debts of tlie late partnerfliip be-r 

(0 ahule and per* , , , 

form the award tween the plaintiff and the defendants' intellate, and to 

a^''^ring'** fettle all differences, by leaving to W, R. the adjuftment 

^protcftinglbat fcttlcmcnt of fuch accouiUs ; they therefore coi 

fore lwr"iiiter** thc dcbts and effcdls of thc partnerfliip to JV, R, 


marriage, per- the arbitrator. And the plaintiff and the faid Frances 
nrmed bet part 

•f the covenant. Covenanted with each other that they would well and 
ma”i^*tbe^*'^ truly Obey, abide and peiform the award of IF. R. in the 


dentttie and the 
huirmarrugt of 
it* JtftmJmntt, 
the atbiiratnr 
awrded B. to 
pay a certain 
fuffl t and then 
alirg^ a breach 
f r non-payment 
ot fuch fum. 
Alter Tcrdid on 
non eft faclum 
pleaded} held 
tha' upon thia 
declaration it 


premifes, provided the award (hould be made during tha 
natural lives of the plaintiff and the faid Frances, Thc 
plaintiff then dated, that though he had performed his 
part of the indenture, yet protejling that the defendant 
Frances before her intermarriage did not objerve and per* 
form, &c., and that the defendants flnee their intermar% 
riage have not obferved, performed or fulfilled any thing 
in the faid indenture contained on the part of the faid 


mud be taken Frances: he averred, that after the making of the faid in-o 
that It intermif ^ ” 

rieJ after the denture and the intermarriage of the defendants, and during 

ttfort t\xe aZard thc joint lives of him, the plaintifl', and the faid Frances, 

Mf^ithouih** **** made his award 

the plainiill'' 

could not recover upon the breach affigned far ran payment af the fum amutrdtd, bccaule tha mar- 
r’tjge was a countermand to the authority af tbe arbitrator ^ yet as by the mairagr iifelf B. bad by 
her own aSt put it out ot her power to perfbim the award, the cuvenani to abide the award was 
br:>ken j and thetefore judgment could not be arrefted vn the ground that tbe marriage was ■ 
revocation of the arbitratm's authority, and that (b the plaintiiT coaU not tKovtt <11 fora btaaih 
by nou -ferfriKantt tf the awjrd. ' 

conn 
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concerning the premifeSi and awarded the faid Frances to 1804. 

pay to the plaintiff a certain fum on the loth of Auguft ' - 

then nest j of all which premifcs the defendants had no- 
tice, &c. The plaintiff then alleged, as a breach, that the Wift. 
defendants did not on the faid 10th of and after 

making the award, pay the fum awarded; contrary to the 
faid indenture and the covenant of the faid Frances j and 
fo the plaintiff fays, that the defendants have not, nor 
hath either of them kept with him the covenant of the 
faid Frances, although requefted, &c. To this the de¬ 
fendants pleaded non eft fa£lum; and after verdi£k for 
the plaintiff it was moved in arreft of judgment, that the 
marriage of the defendant Frances after entering into the 
covenant to fubmit to arbitration, and before any award 
made, was a revocation of the arbitrator’s authority, and 
confequently there could be no breach of an award which 
he had no authority to make. 

Teeing and Scarkit (hewed caufe againft the rule, and 
diftinguifhed between the fubmiflion of a feme to arbitra¬ 
tion by parol and by deedt Bro. tit. Arbitrement, 4^. b, 
pl, 3;.; that however her fubfcquent marriage before any 
award made might be a revocation of the former, it was 
not of the latter. The anonymous cafe in Sir W. Jones^ 

Rep. 388., which is the only dire£^ authority in fupport of 
the revocation, was probably a fubmiffion by parol. And 
though the cafe of Samin v. Norton et Uxor, which was a . 
fubmKTion by bond, may feem to be againft that diilinc- 
tion, as reported by KebU in his 2d vol. {a), yet it appears 
from the report in the 3d vol. {b) of a fubfequent date, 
tliat the Court conceived that the plea of intermarriage 
before the award made was no anfwer to the a^ion on 

the 
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the bond; and finally the defendants agreed to enter into 
a new bond. But even admitting the marriage to be a 
revocation of the arbitrator’s authority, chough conferred 
by deed} yet Vynior\ cafe (c) is an authority hr point to 
(hew that fuch a revocation by the party’s own ad is no 
difcharge of her exprefs covenant to abide the award ; but 
her having thereby incapacitated herfclf from abiding the 
award is a breach of fuch covenant, for which fi.e is liable 
in this adion, her huiband being juined for the fike of 
conformity, fin anfwer to a doubt flatted by the Court 
whether the breach were properly alleged to meet the lai); 
view of the c .fe, and whetiter the breach Iliould not have 
been fpecifically aOlgned that the defendant Fiances diU 
not abide the award, by inieinis,rrying with the other de¬ 
fendant, and thereby incapacitathig hcrfclf from perform¬ 
ing it}] they anfwered, that though fneh a breach were not 
furnially afiigned, and the declaration might poiTibly have 
been bad on fpccial demurrer, yet upon the whole of the 
count it did fuflicicntly appear that the defendant Frances 
had not abided tlie award, but had rendered herfelf inca¬ 
pable of abiding it} and the action is on the deed, and 
not on the award. 

Park and Richard/onf contra, relied on White v. Gifford 
and others I i Roll. Abr, 331. tit. Authorities E. pi, 4. as 
another authority in addition to the cafe in W, JoneSf 388. 
to (hew that marriage is a revocation of a prior fubmifiiuti 
to arbitration by a feme ; andfaid that there was nothing 
in either of the books to warrant the difiin^lion fet up. 
Then taking that point pro concelTo, it cannot in reafon be 
a breach of a covenant, to abide an awardstiot to pay a funi 
of money dire£led by an award which the arbitrator had 

nq 


(«) 8 Rep. 81. k., suid vide 4 Ref, 6i. 4 . 
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no authority to make; and the non-payment of the money 
is the only breach afligned. Suppoling the fad of mar¬ 
riage before any award made could be deemed a breach 
of fuch a covenant, yet it ought to have been fpecifically 
ailigned as a breach, fo that ifliie might have been taken 
upon it 5 but it is not alleged as a faSif but merely Hated 
collaterally by way of introdudion. If meant to have 
been inniled on as a revocation of the authority, it Ihould 
have been pleaded as fuch, in the fame manner as the re¬ 
vocation of the authority was pleaded in Fymor*s cafe, 
in order to ilrew in what manner the defendant had not 
ahicleJ by the award. As it now appears, non coiiflat that 
the marriage may not have been with the confcnt of the 
pl.iintifF, and then it would be no breach. [Lflwnwe J. 
The only matter put in iflue was, whether this were the 
deed of the defendant. If the defendants had meant to 
infill that tl;e marriage Was no breach of the covenant, 
becaufe had with the confent of the plaintifF, it was open 
to them to have pleaded fuch confent. There is nothing 
in the form of the declaration to have iliut them out of 
fuch a plea. Lord Ellenhorough C. J. There is a fulH- 
clent (latement to ilicw the facl of marriage before the 
award made, and that is prima facie a breach of the cove- 
naiit to abide the award; becaufc by that a£b the defend¬ 
ant Frances difablcd the arbitrator from making any 
award. Then if the defendants would infill on any mat¬ 
ter to (hew that the marriage was not a breach, it mull 
come from them.] Though marriage operate in law as 
a countermand to the arbitrator’s authority from his ina¬ 
bility to bind a feme covert without her hulband by his 
award; yet the a£l of marriage, being lawful, is not in 
itfelf a breach of the covenant; for then fuch a covenant 
would operate in redraint of marriage generally, extend¬ 
ing 
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ing as it does to an award made at any time during tlld 
lives of the parties, which operation the law will not ad¬ 
mit of. Lowe V. Peers {a), ^Lawrence J. obferved, that 
this argument would go the length of faying that a wo¬ 
man who covenants when Angle may always break hef 
covenant with impunity by marrying.] 

Lord EllenUorough C. J. If this had come on upon 
a fpecial demurrer as for a defedlive allegation of the 
breach of covenant by marrying^ there would have been 
good ground for the defendants* obje£lion to the manner 
of declaring; for here the breach of covenant ariling out 
of the fa£ts fliewn by the declaration is the fa£^ of the 
defendants’ intermarriage before any award made, by 
which the defendant Frances incapacitated the arbitrator 
from making any award to bind her, and thereby broke 
her covenant to abide the award of the arbitrator. But the 
plaintilF not relying on this, proceeds to ihew by way of 
breach that the defendant Frances did not pay the money 
awarded after fuch intermarriage. But notwithdanding 
the plaintiff has dated his real gravamen informally, yet 
if upon the whole it appear that the defendant Frances 
has committed a breach of covenant, the judgment can^ 
not be arreffed. Now here the plaintiff, protefting that 
the defendant Frances did not before her intermarriage 
obferve her part of the indenture, avers, that after the 
making of the indenturet and the intermarriage of the defend^ 
anti, the arbitrator made his award* That is a fufHcient al-' 
legation of the fad of the marriage being before the awards 
which conditutes a breach of the covenant, to warrant 
us in giving judgment for the plaintiff on that ground. 
And this upon the principle, which we had occaiion to 
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conCder very fully in a late cafe (a) | that however defect 
tive the pleadings, and however iinperfe£l the prayer of 
judgment on either fide may be, we are bound ex officio 
to give fuch a judgment as upon the whole record the 
law requires us to do. 
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Grose J. We cannot arreft the judgment, if upon 
the whole record it appears that the defendant has com* 
mitted a breach of the covenant declared on. 


Lawrence J. The foundation of the motion to arreft 
the judgment is, that it appears that the defendant Frances 
intermarried with the other defendant before the award 
made, which it Is infilled amounts to a revocation of the 
arbitrator’s authority} but the marriage itfelf is a breach 
of the covenant to abide the award} and if the fa£l relied 
on fo far appear as to lay a foundation for the motion, that 
breach mud alfo appear on the face of the declaration. 
It is therefore inconfident in the defendants to fay that 
we cannot take notice of the marriage before the award 
made, which is the ground of the objedlion to the de¬ 
claration in arrell of judgment. 


Le Blanc J. declared himfelf of the fame opinion. 

Rule difcharged. 


Le Bret v. PafUluif 4 501. 
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Dow LAND agatnji Slade and Wife. 

the court of the manor and foreft manor of Gilltng* 
ham in the county of Dorfet^ hol'den on the ad of 
• Mayt 40 Geo. 3.) Thomas Dowland profecuted his writ of 
right clofe againfl: William Slade and Elizabeth his wife, 
as follows: < 

George the Third, &c. To Sir Y*. Sykes, Bart, lord 
of the manor of Gillingham in Dorfetjbire, or his fteward 
of the fame manor, greeting—We command you, that 
without delay, and according to the cuftom of the manor 
aforefaid, you do full right to X/jomas Dotvland concern¬ 
ing 18 acres of land, &c. with the appurtenances, in the 
tything of Bourton in the manor aforefaid, which William 
Slade and Elizabeth his wife deforce him of, that we hear. 
no more complaint for want of right. Witnefs ourfelf,’* 
See. And thereupon the faid Thomas Dovsland makes his 
proteftation to profecute the fame writ in the faid Court, 
in the form and nature of a writ of right patent at the 
common law according to the cuftom of the manor afore¬ 
faid } and finds pledges to profecute. See. The record 
then fet forth the command to the bailiff of the manor to 
fummon the defendants on a given day; at which day 
** Thomas Dowland (by his attorney) demands againft the 
faid W i 5 . and £.18 acres of land, 8ec. in the tything of 
Bourton, in the manor of Gillingham, in the county of 
Dorfet, and within the jurifdidlion of this Court; and 
whereof he fays that Thomas Gamlyn was feifed in his </?- 
mefne as of fee, according to the cuftom of the manor 
aforefaid, in the time of peace, in the time of the Lord 
George tlie Second, late King of G, j?., &c. and within 

60 yeara 
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€o yean now laft paft, by taking dbe efplees thereof to 
the value, &c. and died thereof feifed, leaving one £/ka^ 
heth his wife him furviving, and from the faid Thomas 
Gamlyn the right to the faid tenements with the appurte¬ 
nances defcended and came to one William Gamlyn, as 
brother and heir of the faid Thomas Gamlyn, fubje£f to the 
eftate of free bench of the faid Elizabeth therein, accord¬ 
ing to the cuftom of the manor aforefaid; and from the 
fame William Gamlyn the right, &c. fubje£b, &c. defended 
and came to one Hannah D<mland, as eldejl cott/in and heir 
of the faid Wm, Gamlyn, according to the cuftom, &c. 
viz. as eldejl daughter and heir of Hannah Bail, who was 
the only fjler and heir f one ether Thomas Gamlyi^ who 
was the father as noell Of the faid frjl-mentioned Thomas 
Gamlyn as of the faidV^xa. Gamlyn, which faid Elizabeth 
Gamlyn died in the lifetime of the faid Hannah Doviland: 
and from the faid Hannah Dotvland the right, &c. dr- 
fceiided and came to one Thomas Dowland, the fon and 
heir of the faid Hannah Dotvland, and from the faid 
Thomas Dowland, the fon of the fpid Hannah Dowland, 
the right, &c. defcended and came to the faid Thomas 
Dowland, the now demandant, as fon and heir of the faid 
Thomas Dowland, the fon and heir of the faid Hannah 
Dowland s and that this is right he the faid Thomas Dew- 
land, the now demandant, offers,” &c. To this the de¬ 
fendants demurred generally, and judgment was given 
for the demandant in the manor and foreft Court, to 
recover his feilin of the tenements, &c. 

The defendants thereupon profecuted a writ of falfe 
judgment returnable in the Court of Common Fleas; 
and the fhestff in his return ftated, that he had recorded 
the plaint in queftion, and then fet out the whole of the 
proceedings at length, including thofe before mentioned s 
Vol. V. T on 
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on which the following caufes of falfe judgment were 
aUigned } i. That no feifin of right of the premifes is in 
the count alleged and averred in Thomas Gamlyn^ who is 
therein alleged to have been lail fcifcd, and from whom 
the demandant deduces his title ; and that the right is in 
that count alleged to have dcfcended to the feveral perfons 
therein named in fuccclTion from the fa id Thomas Gamlyn^ 
who' fur aught appears had no right ; and that the title is 
attempted to be deduced to the demandant from an an- 
cellor who is not alleged to have any right, but for aught 
appears miglit have been feifed of wrong, and the right 
have been in thofe who were feifed of and held the fame 
premifes iince the death of the faid Thomas Gamlyn; and 
that the root of the demandant’s title is defectively and 
erroneoully alleged. 2. That fuppofing the faid Thomas 
Gamlyn, the perfon lad feifed, to have had any right, no 
right is deduced from him to the demandant, inafmuch 
as the faid Hannah Dowland is in the faid count .illeged to 
be the heir of the faid WUlum Gamlyn, and the right to 
the premifes to have dcfcended to her as the heir ^'Han¬ 
nah Ball, which Hannah Bail mud therefore have died 
before the faid William G.inilyn, or the faid Hannah Dow¬ 
land could not have been heir to the faid William Gamlyn, 
or the tight have defeended from the faid William Gam¬ 
lyn immediately to the faid Hannah Dowland s and yet the 
faid Hannah Ball is in the faid count Hated to have been 
the fjler and ^/■iV ^Thomas Gamlyn the father, who muft 
therefore have died in the lifetime of Hannah Ball, and to 
which faid Thomas Gamlyn the father, William Gamlyn 
the fan, who furvived Hannah Ball, muft have been heir, 
and to W'hich faid Thomas Gamlyn the father Hannah Ball 
never could have been heir, if it be true, as there alleged, 
that Hannah Dowland was heir to William Gamlyn at the 

time 
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time of his death, and that the right defcended immedi¬ 
ately from him to her. There was alfo a 3d caufe of 
falfe judgment dated, (but this was not inddedon upon 
the argument in this Court,) viz. that no cuftom of the 
manor is alleged whereby it appears that eldeft daughters 
and elded female coufins are entitled to be ^eirs alone 
and exclufivtrly of their younger (iders. The Court of 
Common Pleas, for the fecond caufe above alleged, re- 
verfed the judgment of the Court below; upon which 
judgmc nt of reverfal a writ of error was brought in this 
Court, and the common error afligned. 

This cafe was argued in lad JSa^^r term by 

Abbott for the plaintiff in error, (the original demand¬ 
ant). As to the id error affigned, that Thomas Gamlyfi, 
the ancedor from whom the demandant derives title, is 
only dated to have been “/fifid in his demefne as of fee,** 
without adding, and of rights** thefc words are not nc- 
ceflary, (though it was admitted that they are to be found 
in all the precedents of writs of right) (<i); for it is not 
necelTary to allege any matter in pleading, which cannot 
be traverfed, and need not be proved; and the tenant 
cannot admit the f ifiny and traverfe the right to the feifin : 
and a wrongful feifin is fufiicient to fudain a writ of 
right. Nor is it neceflary to allege matter of law; and 
whether the feifin be of right or of wrong is a quedibn 
of law and not of fa£l:. Whatever the pradice may have 
been, the neceffity of it mud be tried by referring to prin¬ 
ciples. In cafe for didurbance of a common way or other 

(«) The words t% it jure arc emitted in one precedent only, which it in 
tit. Faljt Judgment 9. (the precedent which wasibllowid in ihii 
caft} i but this wai admitted to be a miftake; for 00 fearchiag the roll, thoft 
wotdi were tooad to be inferted. 

Ta 



appurte- 



CASES IN TRIKITT TERM 


?7< 

1804. appurtenant to land, it is ufual to fay that the plaintiflT 
was lanofull^ pcflefled of the land j yet that is not neceifary* 

> Indictments for murder always fay, that the deceafed 

St.*DE 

•Bd Wilt. was *< 4 n the peace of God and of our Lord the King,** 
and yet that is not necelTary to be alleged (a). The books 
which treat of the writ of right only fay, that it is found- 
ed on a feifm In feefimpU of a man or his anceftors ; they 
do not fay a lawful or rijghtful feifin. Co» LiL 158* It 
can only bind between the parties. It is called a writ of 
rights not becaufe it is founded only on the right, but be- 
caufc it is adapted to the recovery of it when all other 
poirdTory remedies fail. Z/V./514. fays, that if the 
demy mark be not tendered, « the grand aflize ought to 
be charged only to inquire of the mere right, and not of 
the pojeffion,” &c. The words, ** which he claims as his 
right and inheritance,” are not in any of the precedents 
of the writs in Fitzherberfs Nat, Brev., or the Regiller, 
when dire£led to lords of manors, but only in the writs in 
C, B. i quia dominus remidt curiam. The ftatute of li¬ 
mitations, 32 H. 8. c, 2. fpeaks only of feiftn oxpoffejfton, 
not of lawful feiOn. And Lit. f, 478. Ihews, that a 
wrongful feHln originating in a diifeilin is fufBcient to 
fuflain a writ of right} as ** if a man be diiTeifed by an 
infant who aliens in fee, and the alienee dieth fcifed, and 
his heir entereth, the dilTeifor being within age, it is in 
tlic election of the dilTcifor to have a writ of dum fuit in¬ 
fra ataiem, or a writ of right, againft the heir of the 
alienee.” And this is confirmed by Lord Cokds Comment^ 
Co, Lit. ^^S.b. The fubjeCl is refumed in/ 481; and in 
/ 48 2 another inflance is put of a recovery upon a feidn 
acquired by wrong: ** if he in the remainder had entered 
upon the tenant for life and diiTeifed him, and after die 

(a) {tydn'i tik, ^Btp 41.^. 

tenant 
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tenant enter upon hinii and after the tenant for life by 1804. 
fach recoverv lofe by default and die, he in remainder ■ 

' DowiiAMa 

may well have a writ of right againft him which recovers, 
becaufe the mife (hall be joined only upon the mere right, u4 Wiia 
&c., yet in thb cafe the feifin of him in the remainder 
was defeated by the entry of the tenant for life.” Upon 
which Lord Coket {Co. Lit. 280. b.) ob^rves. Here a 
difleifln gotten by wrong, and defeated by the entry of 
him that right hath, is fufficietit to maintain a writ of 
right againft the recoveror in this cafe.” The cafe put 
by Littleton may be the very cafe here. For fuppofe 
Thomas Gamlyn the anceftor, on whofe feifin the demand¬ 
ant counts to have had a remainder expsdant on an eftate 
for life, and to have entered on the tenant for life, and 
thereby acquired a wrongful feidn, and to have been af¬ 
terwards oufted by him, and then have died; and then 
the tenant for life to have died *, the count could not pro¬ 
perly have been otherwife framed than it is. And if the 
count may be good in any fuppofable cafe, no advantage 
can be taken of it on demurrer or on error. One who 
has a wrongful feifin may yet have more right than ano¬ 
ther. To Ihew that the tenant cannot admit the feifin and 
traverfe the right, he cited M. Ed. ^./o. 85. pi. 26. and 
Fitzh. Ahr, Droit, pi. 20. S. C., where Thorpe t C. J. faid, 
that the tenant ought to have denied iht feifin^ and not to 
have acknowledged it; for when he acknowledged that, 
he acknowledged the right to it per degrees. The ifliic in 
this form of proceeding is only on the right comparatively; 
for the iflfue is that the demandant has more mere right 
than the tenant. And on this ilTue the tenant is to begin, 
unlefs he tender the demy mark, in order to put the de¬ 
mandant to prove the feifin in the reign alleged in his 

T 3 count. 
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1804. count. There is a record in Bwth*s Real ABi9n{a)t of 
the form of the iffue on a tender of the dcmv mark; and 

Dowlamo 

there the grand aflize are directed to inquire whether the 

SlADK 

nd WiA. demandant were/ei/ed of the tenement in dominico fuo ut 
de feodo (not faying et de jure) tempore dicii domiiii regia 
Henrici o£tavi {b\ He then referred to various precedents 
in formedon & ji^ris atruniy the one the writ of right of 
tenants in tail, H. iB Ed. 4. 23. pi. 6 , and Bro. Abr, 
Droit, de ReBe, pi. 33.: the other, the ecckfiaftical writ 
of right, Fiizb. Nat. Brev. 50. G. {p. i r6 ed. 1755.) 
where the allegation is only of the frijin w jee^ and not of 
the right, i. In formedon, Rajlaly tit. Fornudon in Re^ 
maindery pi. 3, Co. Entr. Formedon in Defeender^ pi. 5, 
The donees in tail are only faid to have been feifed in 
dominico fuo, &c. without the words de jure: though 
their heir is dated to be feifed de jure. There are fc-parate 
counts alfo agaiuft four vouchees in the fame form. In 
ibid. pi. 10. the feolTces to ufes are not faid to be feifed 
de jure ; but the heir in tail who entered is faid to be fo 
feifed. In Co. Entr. Formedon in Remainder, pi. 14. nei¬ 
ther tlie donor nor the feoffees to ufes before the (latute, 
nor the ceduy que ufe after the (latute, are faid to be 
feifed de jure. Former proceedings are there fet out, 
which have not thofe words; and the tenant pleads with¬ 
out them as to fome perfons, though aS to others, the 
words de’jure are introduced. Thiiire is a like precedent, 
ih.pl. 15. and ih.pl. id. \n Reverter. In pi. id. in Re¬ 
verter, the donor is not Rated to be feifed de jure, though 
the feifin of the donee is fo alleged. In RaJlaFs Entr. 
Formedon, pU 5. the donee is firR faid to have been feifed 
in dominico fuo ut de feodo only, and then to have died 


(-) P- xoi., and vide p. 9S., and 1 Rtn-ei' ISft. $f Law, 4.19. 

(^) See alfo anottwr fimilar precedent in lit. f. 

feifed. 
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feifeil, &c. feodo et jure. In pi, 6. the feifin of the donor 
it alleged witiiout the words de jure \ that of the donee 
with them. In ib, Formedon in defcender^ pi, 8, the 
donee is feifed in dominico fuo ut de feodio talliato ; but the 
heir is feifed, &c. de feodo et jure. In pi, 9. both the 
donee and heir are faid to be feifed only in dominico fuo ut 
de feodo talliaio. In Refceit. in Formedon, pi, 5. the do¬ 
nor is feifed in dom. fuo ut de feodo, the donee in dom. 
fuo ut de feodo talliato. 2d, In Juris utrum the iflue 
is, Xyhethcr the demandant have more right to hold in 
frankalmoigne, or the tenant as his lay fee; and the de¬ 
mandant always counts on fome fcilin of his predeceflbrs 
or of his own. In Co. Entr, Juris utrum, pi, X. the count 
is of a feifn in fee in right sf the chantry: the tenant pleads 
^ a gift in tail, and fevcral defeents; but neither the feifin 
of the donor or donee or heir in tail is faid to be de jure. 
In pi, 2. the demandant alleges feiiin in dom. fuo ut de 
feodo et de jure hofpitalis. In pi, 3. it is in dom. fuo ut de 
feodo et jure ecclefa. In pi, 4. it is in dom. fuo ut de 
feodo ct jure, in jure ecclejiee: but the verdi£l only finds 
the feifin in dom. fuo ut de feodo, in jure ecclefa. In pi, 5. 
the count is the fame as in pi, In RaJlaFs Entr. Juris u- 
trum,pl, 2. it is in dom. fuo ut de feodo etjure injure eccltfee. 
PI. 3. ftates the feifin ut dejure in jure, ecclefa. PI. 4. in dom. 
fuo ut de feodo etjure ecclefa. But the tenant pleads a feifin 
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in fee, without faying' de jure, PI. 5. ftates the feifin ut 
de feodo et jure hofpitalis pi. 6, 7, and 8, ut de feodo 
in jure Cantaria. The entries, therefore, in Juris utrum 
are in both ways, which (hews that the variation is not 
material. As to the fecond ground of error, on the re- ohjtmns 
pugnance of calling Hannah Ball the heir of her biother 
Thomas Gamlyn the elder, when it appears that he had 
a fon, WUliam Gamlyn, who furvived him} if the word 

T 4 heir 
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1804. htir be reje£led the defcent will be well pleaded. But it 
“ will be urged that all allegations of title in a writ of right 

DoWLAND r 

''ggemfi . are material and mud be proved, and that as both the 
Sladb , 

and Wife, allegation that the right defcended from Wm* Gatnlyn to 
Hanttab Dvwlandy and the allegation that Hannah Bali, 
as heir to whom Hannah Dawland claims, was the heir 
of her brother Thomas Gamlyn the father of the faid 
Wm, Gamlyn, cannot by poflibility be proved, the count 
is bad for the repugnancy in dating the title. The ob« 
je^ion, however, fuppofes the word heir to denote necef- 
farily a perfon in whom an edate adually veded by de^ 
fcent i but it does not; and if it did, it not being necef* 
fary to date in terms who was the heir of Thomas Gamlyn 
the elder, that word may be rejc^ed as furplufage. It is 
a general rule in pleading fo to condrue words as to 
make all the parts confident if pol&ble. The word heir is 
often ufed in pleading to denote the perfon through whom 
a fuccedion or defcent is derived, and in whom, if living at 
a certain period, the edate would have veded, but did 
not ved. Co. Enir. ^are Impedit, pL i. Winch's Entr. 
510. Bormedon in Remainder, ibid, ^are Impedit. 

911. Co,Entr,\^\, Droit, pi. i. tit. Formedon,pi. iZ. 
Hear tie's Pleader, Formedon in Reverter, 501. h., and 
Winch's Entr. 506, In the two lad precedents if the 
count could have been avoided by diewing that the bro¬ 
ther of the donor was not his heir as alleged in the count, 
it would have been fuUicient to have pleaded that the 
donees were the daughters of the donor; but in both 
cafes the plea goes on to diew a'recovery fudereds and 
in the latter it even appears that one of the daughters 
died without iffue before the recovery,by which her moiety 
vsded in her fider in fee. In the prefent cafe, however, 
it was fufficient to have diewn that Hannah Ball was the 

fider 
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fifler of Thomas Gamlyn the elder, without faying that (he 1804. 

was his heir: for it could not have been prefumed that ~ ‘ 

* Dowi.am» 

he had any other fons than thofe mentioned in the plead- 

* * Slavs 

ings, or that he had any brother. The general current and Wife. 

of authorities omits the word heir in fuch cafes. Co, 

£n/r, EjeSIment, pi. 6. fo. 196. ^sare Impeditf pi. 12. 
fo. 494. Hie word heir is a term of law; and the re¬ 
pugnance arifes from attributing to Hannah Ball a cha- 
rader in law which did not belong to her, not from at¬ 
tributing to her any relationfliip or degree of kindred in- 
confiftent with what was before attributed to her, nor in 
introducing any faB to Ihew that a good title could not 
have been derived through the relationChip attributed be¬ 
fore. Whether from the feveral relationlhips ftated {he 
were heir or not to her brother was a mere legal confe- 
quence, upon which no iflue could have been taken; and 
it may therefore be reje£led as a nugatory allegation of 
a matter of law, contrary to the fafls ftated, which are 
fuflicient to entitle the demandant to recover. French v. 

Wiltjhire^ Andr. 67. Com, Dig. Eleader^ C. 28, 29. 

1 Ventr, 119. i Lutw. 25. 


Dampier for the defendants in error, the tenants: ift. 
The feifin Ihould have been ftated as de feodo et jure. In 
a proceeding not much in ufe the form of the precedents 
without one exception (for the precedent in Rqfial, tit. 
Falfe Judgment^ pi. 9. is found to be defeflively ftated 
in the book, upon reference to the roll itfelf) is entitled 
to great weight. Of thefe there are eleven precedents in 
Liber Intrationum {a)\ one in the notes to Fitz. Nat. 
Brev. {Jb)y which are by Lord Hales one in Cro, Car. 

(«) I.A, z. 107. 130. ^>1 95'^* 

(^) P. I. n, a. i, 

3x0., 



CASES IK I^RINITY TERM 


fSl 


1804^ 


Bowlamb 

SiAPk 
•ad Wife. 


310., five in Coi/s Entr» (a), and feventeen in Rajla^s JBn- 
ttiu (^), in all of which the feifin is dated to be de feodo 
et de jure* The precedents in Fermedon and Juris utrum 
*do not apply: neither the tenant in tail in the one, nor 
the parfon in the other, have the lehole eftate in the land 
in them, which is derived from the donor in tail in the 
one and the gift in frankalmoigne in the other* The do¬ 
nation or gift, the root and origin of the claim, mud be 
iliewn, and it is not fufficient merely to fhew a feifin of 
the edate difplaced and turned to a right* The ifllie is 
not'on the right. In Formedon the ifiue is non dedit. A 
formedon may be founded on a devife* In mod of the 
precedents in formedon the feifin of the donor is not dated, 
but merely the gift; except where, as in one precedent 
in Cokds Entriesf the whcle edate is claimed in formedon 
in reverter. But the great majority of the precedents in 
formedon date the feifin of the edate tail to be de feodo et 
de jure. Of feventeen precedents in Coke*s Entries^ fourteen 
are de jure; of feven in fFinci,all arc de jure; of nineteen 
in Zifier IntraU eighteen are de jure ; and of thirty-two in 
RaJlaU thirty are de jure ; and in one of the remaining two 
the perfon lad feifed in remainder, whofe edate is dif-* 
placed, is dated to be feifed de jure: and frequently the 
iird taker has only aq edate for life when the feifin de 
feodo et de jute cannot be dated. The three indances 
in Cokds Entries where de jure is omitted are of edates 
given to ufes before the datute; when the edate-tail 
being given to the feoffees to ufes, and they not having 
the ufufrudi but only the legal edate, might be the reafon 
why the feifin was not dated de jure* As to the two paf- 


(a) 181. a. 

(*) 241. pi' >f *» 3 5-» *44**- pi- *» 3» 4t S-i M*' pf- •» *«• 3i 
4, 5, 1S4. *. pi. Itijo. S. pi. I., 34J. b. pi. 8, 9, fcc., 173. a.pl. t. 

1 fages 
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fagea cited from Littletortf it may be true that one who 1804. 
has no right may be eftopped from fetting up the wrong- p lYifb 
£ul feifin of the other, who has a better right againft him ; 
but it does not follow that the count is not to be in the md WiA. 
general form. It may be coniTdered in law as a rightful 
feifin as againft a wrong-doer who has no right. This 
obj€£iion, however, does not reft merely on the prece¬ 
dents, but is founded in fubftance, on confidering the na* 
ture and objedl of a, writ of right, the ifiue joined in it, 
and the efte£l;s of it. A writ of right is to recover the 
vuhole eftate in the land, and to put the demandant in 
poilellion in full feifin, notwithftanding any inferior in¬ 
tervening rights, which the tenant or tbofe under whom 
he claims may have acquired by length of pofieflion. It 
is not therefore unreafonable that the forms of fuch a 
proceeding (hould be ftri£lly obferved. The right to lands 
is divided into the jus pofleftionis and the jus proprktatis. 

The former of which is fometimes ufed to denote fuch a 
right as may be enforced by a pofleflbry real a^ion $ but 
as applied to a writ of right, the jus pofleffionis is imme¬ 
diately confequent upon the recovery of the jus proprieta- 
tis, and the Court enforces it by the writ of feifin upon its 
being found by the grand aflize which of the parties has 
the majus jus. The obje£l therefore is to acquire both| 
but the point of inquiry is as to the right. It is what the 
demandant in all the precedents aflerts and claims, and 
what the tenant denies in terms; it is what the mife is 
joined upon, what the grand alhze is charged with, and 
what the judgment decides. It would be ftrange then if 
the demandant need not claim the land as his -right and 
inheritance in the writ, or that the feifin by virtue of 
which he claims to recover the right need not be alleged 
to be a feifin rf rights or that he (hould recover a feifin 

•f 
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of right which is not alleged to be fudi; or that that 
which, for aught appears on the record, was not a feiiin 
f right in the anceftor Ihould become a right in the heir, 
and by this rerorery be converted into a fcifin of right. 
The form of the writ of right is given in 1 Reeves* Hijl, of 
XaTi;,399. of the count in p. 427, 8., as it is in Brahlon^ 
and of the plea in p. 475, 6, &c. From thence it appears 
that the demandant could not have the jus proprietatis 
unlefs his anceftor were feifed of the right as well as had 
the pofleflion: the feifin of the right is therefore a fab- 
ftantial allegation. If the words’ll jure could ever have 
been omitted with propriety, it might be expelled to be 
in the cafe of copyholds, where the nature of the tenure 
vefts the eftate in the lord, though the tenants by cuftom 
have acquired a permanent intereft and feifin. Yet where 
a petition in the nature of a writ of right for a copyhold 
is fued, the nature of the remedy, which requires the 
feifin to be ftated as f rights overcomes the difficulty; 
and the feifin is ftated to be <* in dominico fuo ut de 
feodo et de jure ad voluntatem domini^ fecundum con* 
fuetudinem manerii,’' &c. (a). 

On the fecond objection, (after premifing that the court 
of ancient demefne where the demurrer was filed was not 
a court of record, which appeared by the writ of falfc 
judgment in C. J 7 ., and by 4 Inf, 269.; and therefore 
neither the ftats. 27 Eli%* e. 5. nor the 8} Am, c, t6. ex¬ 
tend to it i fo that it was competent to take any objec¬ 
tion to the count which might in a court of record be 
made on fpecial demurrer;) he contended, that in all 
aflions by an heir, he muft (hew how he is heir(S)f and i 
fortiori in a writ of light (r): and if fo, he muft fet out 

(«) C«. Eatr. %o 6 , S. ft. lo. Raftatt Entr. 130. 

(S) I Salk. 353. and Hak. 333. 

(r) I Rtivtt' Bifi. »J Irflw, 431, a., and SraS, 374., there cited. 
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his defccnt formally) and in fuch a way as to be capable 
of proof; or it may be fpecially demurred to. And 
Mr. Reeves (a) in his hlftoryj &;c. cites JBraRen, 375. to 
ibew that if any one were omitted in the defcent) or if 
there were any error in the perfon or the name of any 
one mentioned in the defcent, the a^ion abates. Now 
here it is not difputed that Hannah Bally through whom 
the demandant makes title, is improperly dated to be the 
heir of Thomas Gamlyn the elder, which could not be, as he 
was her brother, and he had a fon who, it appears from 
another part of the count, furvived him. If this be dated 
as matter of fa£t, it is incapable of proof; if as matter of 
law, it is erroneoufly dated. In Polyblank v. Hawkins ( 3 ), 
where the hulband of tenant in fee declared in covenant 
on a feiGii of himfelf in his demefne as of freehold in right of 
his wife, it was holden bad on fpectal demurrer; for that 
he ought to have dated that he and Ins wife in right f his 
wife were feifed in their demefne as of fees though the ob- 
jedion there was more critical than in the prefent cafe. 
None of the precedents referred to e contrd were tried 
upon fpecial demurrer. He concluded with referring on 
this point to the authority of the Court of C. B.y who had 
decided upon the validity of this obje£lion. 


aS| 

1804. 

DewtAws 

StAHS 
aoi Witib 


AhhoU in reply, on'the latter point, obferved as to the 
cafe of Polyblank v. Hawkinsy that the error there was in 
dating the feiftny which was the root of the title. On the 
fird point he faid, that the mife was not joined on the 
pofitlve right, but whether the demandant or the tenant 
had the better rights and the verdi£t and judgment follows 
the mife. That the judgment only concludes the two 
parties on the record, for it Is either that the demandant 

(i) Uwgl, 3aS. 

(hall 


(a) Reextt' Ihfi. of luKOy p. 432. 
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(hall hid the land againfi the tenant^ or that the tenant {ball 
hold it quit of the claim of the demandant, [Upon a quef* 
tion put, whether the tenant might not take the mife on 
the fejfn onlyi3 he anfweredj that that was only done, as 
he could find) upon tender of the demy mark) to inquire 
of the feifin of the demandant’s anceftor in the time of the 
king alleged. But that there was one precedent in Coidi 
JSniries (a) which runs thus: ** £t pned. J. C., &c. per 
A. att. fuum veniunt et defend, pro prwd. R. K. et 
itiam (which by reference to the roll appears to be a mif- 
print for feifnom) prsd. If''. R, de quo,” &c. and prays in 
aid, See, 


Lord Ellbn 90 sough C. J. in this term delivered 
judgment. 

This was a writ of error brought upon a judgment in 
the Court of C. P. on a writ of falfe judgment returnable 
in that court, complaining that falfe Judgment had been 
given in the court of the manor and fortft of Gillingham, 
in a plea of land between thefe parties. The flieriB in 
his return to the writ of falfe judgment *lates, that he had 
recorded the plaint, and fets out the proceedings in a writ 
of right clofe, and the count founded thereon; and by 
which Thomas Dowland by his attorney demanded againft 
William Slade and Elizabeth his wife, the defendants in 
error, certain lands fituate in the manor of Gillingham, 
in the county of Dorfet, and within the jurifdidion of 
that court, and whereof he faid, that Thomas Gamlyn was 
feifed in his demefne as of fee, according to the cuftom of 
the manor aforefaid: and then derives title by defeent 
from T. Gamlyn as follows, viz. that from the faid Thomas 
Gamlyn the right to thefe tenements defeended and came 


(«) iSi.A.p/. 4. 


to 
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id ont William Gamlyn, as brother and heir of the faid 1804, 

Thomas^ (fubje^l to the eft-ttc of freebench therein ac- . 

cording to the cudom of the manor of Elizabeth the w^e aiminfi 
of the faid Thomas) ; and that from the faid Wm, Gamlyn 
the right to thofe tenements defcended and came to one 
Hannah Dowland^ as eldejl coujiu and heir of the faid William 
Gamlyn^ that is to fay, as eldejl daughter and heir of Han^ 
nah Ball, who was the onlyjifler and heir of one other Thomas 
Gamlyn, who was the father as well of the firft-men<» 
tloncd T. Gamlyn as of the faid W, Gamlyn t (which faid 
Eliz. Gamlyn died in the lifetime of the faid Hannah Dow* 
land)', and from the faid H. Dowland the right to the faid 
tenements with the appurtenances defcended and came to 
one Thomas Dowland, and from him to the now de¬ 
mandant. 

Upon this record two ohje£iion$ have been made to the 

judgment which has been given in the court baron of the 

foreft manor of Gillingham for the demandant. The firft 

is, that it is not alleged that T Gamlyn, from whom the 

demandant deduces his title, was feifed in his demefne 

as of fee and right }’* but only ** in his demefne as of 

fee,’* of the lands in queilion. The fecond objection is, 

that in deducing the title from TGamlyn, the demandant 

claims through Hannah Dowland, who is dated to be the 

heir of W, Gamlyn, and that the right defcended to her, 

as heir of Hannah Ball, who is dated to have been the 

heir of one Thomas Gamlyn, the father of W, Gamlyn % 

which could not be; for if Hannah Dowland was the 

heir of W» Gamlyn, Hannah Ball, (through whom (he 

claims, and who is dated to be the heir of Thomas Gamlyn 

■* 

the father) mud have died before W, Gamlyn, in which 
cafe be, and not Hannah Ball, mud have been the heir of 
Thomas Gamlyn his father. On this writ of falfe judg¬ 
ment 
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nent the Court of Common Pleas reTcrfed the judgment 
of the court of the forelt manoii being clearly of opinion 
that this 1(0 ohjeElion was fatal: and though they did not 
decide on the firft obje£lion, they inclined to »binlr that 
fatal alfo; as all the precedents with the exception of one 
only contained the above allegation. On this judgment a 
writ of error having been brought, it has here been argued 
that the judgment of the Court of Common Pleas is erro¬ 
neous, for that the allegation, that the ancellor from 
whom the demandant claims was feifed as op right, is 
but matter of form, which may be inferred in the count or 
not; for that a writ of right may be maintained on a 
wrongful feifin, as by an infant diffeifor againft his own 
alienee; that the feifin cannot be admitted and the right 
denied. And though the ifliie be in this proceeding 
formally on the rights yet the tenant, generally fpeaking, 
is to begin, and Ihew that he has more mere right than the 
demandant: and though it was admitted that all the pre¬ 
cedents of counts in writs of right allege the feifin de jure, 
and that upon further invelligation there is not even that 
fingie exception, which, when the cafe was argued in the 
Common Pleas, was fuppofed to exift; the entry in Rajal 
by an examination of the roll having been fince found 
incorrect; yet, from analogy to counts in formedan^ and 
juris utrum which arc proceedings in the nature of writs 
of right, where the allegation de Jure is frequently omit¬ 
ted ; it was infilled, that the averment that the feifin was 
de jure is but a firmt not neceflary to be obferved. And 
as to the lad obje£lion, it has been faid, that the count 
need not have alleged that Hannah Ball was the heir of 
Thomas Gamlyn, and that word may therefore be reje£led, 
or underdood only, as a word of pedigree, and as denoting 
a defeent mediately through, and not dire^liy and imme¬ 
diately 
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diately from, that particular anceftor: or If not, that as a 
good title is ftated in faft, the party (hall not be preju¬ 
diced from a miftake in a legal conclufion from fuch fa^. 
But notwithilanding the ingenuity and learning with 
which this cafe has been argued, we are of opinion that 
the judgment of the Court of Common Fleas mult be 
affirmed; which Court, it may be reafonably concluded, 
from what was faid by the Chief Juftice in delivering his 
opinion, would have decided agnind the plaintiff in error 
on both points, had it not been fuppofed that there ex- 
idod one exception to the univerfality of alleging the 
fcifin of the anceftor of the demandant to be of r}ght: and 
as it is now found that there is no fuch exception, it 
would be too much to conclude that an allegation, which 
has not been found in any cafe to have been omitted, may. 
or may not be ufed ad libitum in a proceeding, the objeft 
of which is to decide in favour of that party, nohofe 7'ight 
to the lands in difpute is greateft. The reference to thp 
47Bthre£b. of Littleton^ from whence it appears, that an 
infant dijjeifar may recover in a writ of right againfl his 
alienee^ does not jhew that the form of the count muft not 
be as the defendant infifts; for as between fuch patties, 
the diffeifor has the greater right i and his feilin, though 
acquired by wrong, will eftablifli a right againll one who 
can only claim under the demandant, whofe alienation on 
account of his non-age will not be binding. And the 
analogy from counts on writs of formedon and juris utrum 
does not hold; for in them the mere right to the lauds is 
not put in iflue, as in writs of right properly fo called i 
for in formedon the general iflue is non dedit, tltat is, the 
entailf not the mere right is traverfed: and in Juris utrum 
the general iflue for the tenant is, that it is his lay fee^ and 
not the alms of the church: (vid. Bootb*s Real Actions^ 
VoL. V. U B. 222. 
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1804. p. 222. nnd Co. Et:t. 400.) But this matter does not red 
merely upon reafoning; for BraHoftt in the chapter refer- 
egai’ijl red to by Mr. Re^vis in the pafTage cited at the bar, and 

Md Wife. hi whofu time n£Iions of this fort were common, and who 

mu (I have been well acquainted with what was neceiTary 
to be allrged in counts on writs of right, lays it down ex- 
pvcfsly, that the count mud allege that the fciGn was Je 
jure: the paflage is to be found in p. 372. where the 
author liaving dated the form of the count in a writ of 
right, in which the anceflor is averred to have been feifed 
in domiuico fiio ut de fcodo et jurcy* proceeds thus to 
comment on the count: “ Non enim fufiicit fimplicltcr 
•* proponere inter,tioncm fuam (by which word the count is 
meant), fic ciiceiulo, pero tantum terrani ut “y//j nieum^ 
•* nifi fic ill am fundaverit, quod doccat ad ipfum jus per- 
“ tinere, et per quum viamy ct per quo: gradus jus ad ipfutn 
debeat defeendere. Item cum agat per breve dc refto ad 
utrumque jus confequenclum (fs) tarn jus pofl'eflionis 
“ quam proprictaris tic feifiiia tails anteceflbris, nonfuffi- 
** cit fi tiicat, qubii tails atiteccilbr fuus fuit feifitus in 
dominico fuo ut de libero tenemeiito tantum, “ vel in 
** dimiiiico fuo ut dc fcodo tantum f nifi doceat quod in do- 
<< minlco fuo ut de feodo, quod fub fe continet liberum 
“ tenementum, tt totum jus pofibflbrium, nifi dicat et ad- 
“ jiciat et jurcy quod fub fe continet jus proprietatls.** 
And afterwards in page 273. he adds, “ Si autem in 
narrationc faciemia aliquis articulorum prscdiflorum 
“ omittatury et narratio a petente advocetur, ita quod error 
“ revocari non poflit j et pttens clameum fuum pro fe, et 
hwredibus fuis amittet in perpetuum.” The fame doc¬ 
trine may be found adopted in Fleiay book the 6th, c. 16, 
de Narrationibus, tranferibed apparently from BraBon. 
Upon thefe authorities we are of opinion, that for the 
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firft obje^lon the count in this cafe is bad; that the judg¬ 
ment of the court baron was falfe; and that the judg¬ 
ment of the Court of Common Fleas muft be affirmed. 
And this makes it unnecelTary to fay any thing as to the 
fecond obje£f ion, or to examine the many authorities from 
the entries, which the induftry and ingenuity of thecoun- 
fel have brought together on that point. 

Judgment affirmed. 


1804. 


Dowlamd 
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Reijbel agahift Preston. 


T’hwfJay, 
June 7 th. 


*"riIE defendant was arrefted upon a bill of Middlefex Thu Court will 

A qudfli a writ for 

iflued the 28 th of May^ returnable “ on Monday next ifrc. 'ilarirjT if it 

after the morrow of the Holy Trinity,” inftetd 01 the ufual rctu*"aUbi»ugh 

return on Monday next after 8 days of the Holy Tri- 

aity(fl). c«tainasmibe 

* ^ * cuiAfflou fonn. 


Nolan obtained a rule for fetting afide the proceedings 
for irregularity, on account of this departure from the 
fettled form of returns; againfl: which 


Marryat fliewed caufe, contending that the writ was 
equally obligatory on the flieriflF where there was a day 
certain named in the .writ for his making his return 
in term time, in whatever manner it was computed. 
But 


Lord Ellenborough C. J. fald, there was no rcafon 
for departing from the fettled form which had been al¬ 
ways adopted in defcribiiig the return days of the term 
in writs, though by computation the (herifF might know 
as well on what day to make his return. If the regular 


FiJt the Table of Terms and Returns, TUtts Appendix, ch. 2. N. 

U 2 known 
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known foinis were departed from in one indancei a 
thoufand whimlical returns might be framed, and great 
confufion introduced. 


Per Ciiiiauii 


Rule abfolute. 


Marryai then prayed leave to amend, which wai 
granted. 


Friday, 

Junt '!th. 

B. bcins in cuf> 
tody at tlw fait 
o(A • ill a joint 
afiion againft U. 
and C., B. juf- 
tifi:s bail in an 
a£lii)ii intitird 
by inilhike A, 
au inft B. only, 
aiid a rule To in* 
ti'l«d is frrved 
on the marlhal 
ot B. R., who 
thereupon dif- 
cliarjjes B. out 
of cutlodyi he 
nntbein{;cbarj:fd 
in coftody in any 
more than one 
a£lion at the 
fuit of A.: hfld 
that Che marlhal 
wai liable i'i an 
action for an 
cicape. 


White Jones, Marfhal of K, B, &c. 

^H£ plaintiiF declared in cafe againfl: the defendant 
for an efcnpc, and flated that whereas one S, Memht 
and J. 0. were indebted to the plaintiff in 400/., the 
plaintiff for recovery thereof profecuted out of B. R. a 
fpecial capias ad refpondendum againfl: them, marked for 
bail, &c. under which S. M. was arrefted, and for want 
of bail was afterwards committed to the cuflody of the 
Marihal, charged with the faid a£lion: and then pro> 
ceeded to charge the Marfhal for voluntarily permitting 
the faid S. M. to go at large without the licence of the 
plaintiff, to his damage, &c. Pleas, ift. Not guilty, 
adly, A£tio non, &c. becaufe after the .commitment of 
the faid S. M. to the defendant's cuftody a rule of court 
was made, ordering the faid 5. M, to be difeharged out of 
the cuflody of the Marfhal as to the faid ailiont by virtue 
of which rule the defendant difeharged the faid S. Af., &c. 
and upon which ilfue was taken. 3dly, A£Uo non, tcc. 
becaufe after the commitment of the faid S. M. to the 
cuflody of the defendant a certain rule of court wai 
made, &c. (and then the plea fet out the tenor of the 
rule, which was intitled “ White v. Mendelf (omitting 
the other defendant’s name), and dated that bail having 

been 
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been put in and juftified far the defendant, and allowed, 
the defendant (hould be difeharged as to this aaion), Bjr 
virtue of which rule the defendant as Mur(h «1 afterwards 
difeharged the faid S. M, And then the defendant averred 
that the faid S. hi. nvas not at the mnhiu^ of the faid rule^ or 
at any other time in his cupody in any aHion whatfoc^aerf ex^ 
eept the faid action in the declaration mentioned^ and that the 
perfon mentioned in the faid rule by the name o/'Mendel is the 
fame perfon^ See .; which difeharge of the faid S. AT. is the 
fame efcape as that now complained of, &c. Replica¬ 
tion, that the bail mentioned in the rule in the lall pica 
fet forth to have been put in and juHificd, were put in 
for the faid 5 . Jf., and judiiied as in an aBhn brought by 
the plaihtijf againjl the fiid S. M. o/i/i', and not in the faid 
ailiou fo brought againjl the faid S. M. and the faid J. O., as 
by the record of the rccogniz ince of fuclt bail, &c. ap¬ 
pears. And furtlicr, that after the making of fach rule, 
and before the defendant difeharged the faid S. AT. out of 
his cudody, the difcndant had notice of the faid pranifs. 
To this there was a general demurrer and jjinder. 

Wood in fupport of tlie demurrer. This was a mere 
irregularity in the judification of bail, which was inritlcd 
** White agaiud Mendel and another A* iiidcad of mention* 
ing the other defendant’s name. But wheth-T bail were 
put in or not, or irregularly put in, it will make no diiTcr- 
cnce as to the Marflul, who is at any rate bound to obey 
the rule of the court, and cannot he liable as for an efcape 
in fo doing. 

liOrd Ei.T.iZNnoRotiGii C. J. It is an unfortunate 
niidake, but we cannot help the Mirfhii. The rule was 
to difeharge the defendant out of ciidody in one c.uifc, 

U 3 intitled 
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Intitled White again (I Mendel” and the Marfiial has 

_ difcharged him in another caufe, a joint a6tion of Whitt 

PSTmite ^ ^ 

mgainjt againfl Mendel and J. 0 ., for which he had no authority. 

I will alTume tlAt Mendel was only charged in the Mar- 

0 ial*s cuflody in one caufe at the fuit of Whites but then 

the rule was nugatory, being intitled in a caufe of White 

againA: Mendel” and the defendant not being charged in 

his cuAody in any fuch caufe. The rule therefore did 

not juAify him in difeharging his prifoner in an aAion to 

which it did not apply. 

The other Judges concurring, 

Judgment for the Plaintiff. 

Marrpi was to have argued for the plaintiff. 


TriJayt Edgcombe a^ahijl Rodd and Others. 

June 3lh. 

The toleration trcfpafs for an uffault and falfe imprifonmeut, the 

rffS* frev^es^’ defendants pleaded, lA, not guilty; adly, that the 
perfon iiikhri- aflault and iniprifor.mcnt were by virtue of a warrant 
ijffemw'ig under the hands and feals of the defendants, three jullices 
»/atrft"oir" o"’ peace for the county of Cornwall, granted by them 

betoreajutiiccof againA the plaintiff upon a complaint made to them as 

p^KC, /hall Titid 

furecirs in 50/., fuch juAices by C. M, of a certain mifdemeanor by the 
unlmlttedfaid C. M. alleged to have been theretofore committed by 

prifon till the 

next feifioDS, and on convlAion forfeit 20/. tu the Crown. To in sAion againft naginrates 
for trrfpars and falfe imprifonment they pleaded a charge preferred before tlrenj for an o/fcnce 
again/l ihar cldufr, and a comniitment Sat want of fure<ie< under ir, to lire next feffiuna ; and 
that before the next feflions it was agreed between the piofecuror and the now pla-ntilf, 'loith tin 
eenftKt of the committing n.agiilrates (the n>.w delradanrs] tliat the profecutinn Ihould be drop, 
ped, and the plaintiff he difcharged at the felvons tor want of profecutinn; that the plainiilf 
was accordingly then and there fu difcharged in fuH fjtufaa '.an and dijibaigt of the ajfault and 
imj rijanmtfit : held this was no legal fatisfaQion } for cither th.e agri'ciiien; was illegal, us /li(iin< 
n prnlecution for a fuLIk tmjdetreanor, and thereby impeding the courie of juftice; or the fatif. 
ftflion, if any, was moving from the profecutor only, and not from the juHiccs; their autlio. 
airy over the prn/veution being at aa end after the comniitmrut of the plaintiff, and tbeir t'-n/inf 
afterwards to the profecutor dropping the prorculion being a mere n'llUity, and n^ faiijadion 
fur a prior injury, if any, teccived by the plahitif ftoirr their 
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the plaintiff againft the flat, i W". & M* (c. i8. / i8. *804. 

the toleration ad): whereupon the plaintiff for default of epocmbe 

fuch fureties as arc in that ftatute expreffed was com- 

mitted to the prifon of Bodmin in the faid county till the and Oilius. 

next quarter fefGonsi &c. And afterwards and btfore 

the faid quarter feffions, &c. it was agreed between the 

plaintiff and C. M. imth the coufent of the defendantSy that 

C. M. fhould not further profecute the plaintiff for the 

faid alleged offence, and (hould confent to his difeharge 

4 

at the then next enfuing quarter feffions, See. in fullfatif- 
faction and difeharge of the faid afiUult and imprifonment. 

And then the defendants averred, that at the then next 
enfuing quarter feflions, &c. (^i), C. M, did not further 
profecute the plaintiff for the alleged offence, and then 
and there confeniedto theplaintijf^s difeharge; and the plaintiff 
was by order of the fame court dlfcharged accordingly. 

And the plaintiff then and \\\exc accepted not fur¬ 

ther profecutlng him for the faid alleged offence, and 
his confent to the plaintiff's difehargey and the plain- 
tiff's difeharge thtreony in full fitisfaClion and difeharge of 
the affault and imprifonment of the plaintiff. There was 
a third plea only differing fiom the laft in omitting to 
ilate the agreement before the next quarter feflions after 
the commitment between^ the parties, iviih the confent of 
the jujiices to drop the profecution ; but only flatiug that 
at the next quarter feffions after the commitment, the 
faid C. M. did not further profecute the plaintiff for the 
alleged offence, but confented to his difeharge; and that 
the plaintiff was then and there difeharged by order of the 
fume Court infill Jutisfa^ion and dfebarge of the faid tref- 
pajjesy Uc. which fame premifes the plaintiff then and there 
accepted in full falisfaclion and difeharge of the feveral tref- 


(a) One of the defendants was itated as one of the juilices before whom 
the feiL(/iks was holdcn. 

U 4 ptffeSf 



CASES IN TRINITY TERM 


1804. paJftSi To thefe fpecial pleas there were demurrers, 

Ipccombb common caufes, thefe fpecial caufes, that 

0gMaft they did not fliew with what mifdemeanor the plaintifFwas 

Kcbp ' . . * 

sndOtlten. charged by the faid complaint, nor whether the complaint 
were in writing, or upon the oath of C. Af. or any other 
perfon; nor for what mifdemeanor the plaintiff was 
committed. 

Burroughs for the plaintifF, faid that, without entering 
into the fpecial caufes of demurrer, the pleas were avoided 
by the flat. iW. M. c.iZ. f. 18. whereby any perfon, 
guilty of the offence with which the plaintifF was charged 
before the defendants, ** upon proof thereof before any 
juflice of peace by two wltncffes flmll find two fure- 
'* ties to be bound by recognizance in 50/. and in default 
** of fuch furetics fhall be committed to prifon, there to 
** remain till the next quarter felfions; and upon con* 
** viflion of the faid offence at the faid feflions, fhall be 
•* liable to the penalty of 20I. to the ufe of the Crown” ft 
was not therefore in the power of the profecutor and the 
magiflrates combined together, after the latter h»d com- 
mitted the plaintiff to cuflody for trial for this offence, 
in default of the furetics required by the flatute, to agree 
to his difeharge, as that tended to deprive the crown of 
its fecurity for the payment of the penalty, in cafe the 
plaintifF had been convicted. The firfl: of the fpecial 
pleas is founded upon an accord and fatisfadfion j but 
nothing can be pleailed as a fatisfadtion which is not a 
legal one; and this is not fo for the reafon mentioned. 
But further the confent of the magiflrates to the plain¬ 
tiff’s difeharge was of no confcquence; for having once 
committed him, they had no longer any control over the 
profecution. It was Hill in the power of the profecutor 
to go on with the profecution, though againH the coiifcnt 

6 of 
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of the maglflrates. The defence is not put upon the 
ground that the profecutor and the magiftrates had been 
guilty of a joint trefpafs againft the pJaintiiF, and that 
the latter had accepted fatisfaflion from one of them on 
account of fuch trtfpafs, which might have been pleaded 
as accord and fatisfaftion. Neither is it to be compared 
to the difcretion^.ry power fometimes exercifed by this 
Court upon application for an informatioiiy which in the 
exercife of their lawful difcrction to grant or refufe it, 
they will fometimes, to prevent opprellion, make it part 
of the terms of granting it, that the party applying (hall 
not bring any a^ion for the fame injury, or (liall difmifs 
liis a£lion, if brought. For this Court have a legal 
control over proceedings inftituted by their authority, 
and may ftay the further profecution of them if tliey fee 
juft caufe for it. But juflices of peace have no fuch dif- 
cretionary power veiled in them by law. Then the fecond 
fpecial plea ftands on the fame foot *, il is entire, and the 
fatisfaflion which is part of it, cannot be ilruck out. 
(This was admitted c contra). If it could, t!ie fpecial 
caufes of demurrer would apply. 

Dumpier contra. There Is nothing illegal in parties 
rompromifing a mifdcmeanor. In Johnfon v. Ogilb^ (a). 
Lord Chancellor doubted whether an agreement, the 
objecl of which w'as to get ri#of a criminal profecution 
for a fraud, could be enforced in equity : but it being 
anfweted at the bar that this was different from the cafe 
of compounding a felony; and that where the indlelmtnt 
was for a fraud, and the party injured agreed to accept 
fatisfadlion, as in confclence he ought j this was lawful, 
and the fraud was cognizable and rellevabie as well in 
equity as at law. Wherefore the objefllon xvas no fur- 

(tf) 3 P. S';.;!. 275. 

tlicr 


1804. 

Edgcombb 

agait^ 

Ronn 
an4 0(h«ra. 
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spS 

m 

1804. ther infifted on. [Lord E/knhrpugi, C.J. Is is not 
illegal to compound a profccution for perjury ? The 

loCCOMBS * 1- ^ »i. r J J 

0gaii^ cafe of Coiltns v. Blantern (<i) proceeded on that ground ; 

•BdOUieM; where a bond given to fecure an agreement for that 

purpofe was holden to be void.] That was given as a 
bribe to ftiile the profccution, which admits of a different 
confideration. If thefe defendants had done any thing 
illegal, or had a£Ied from corrupt motives in flopping 
the profecution, they could not have fet up the agree¬ 
ment as a defence. And as to the right of the Crown 
being defeated, no forfeiture could veil in the Crown 
before convidlion, and till convi£lion every perfou is to 
be prefumed innocent. But whatever right might have 
veiled in the Crown, nothing which the magiflrates did 
could defeat it; but it was dill competent to the Crown 
to have proceeded for the penalty. [Lord EHenhorongh 
C. J. Has not the law required, for the prefervation of 
the public peace and the prote£lion of perfons conforming 
to the toleration a£l, that thofe who are charged before 
the magiflrates on fatisfa£lory evidence of a breach of that 
law fhould find fureties, or be imprifoned till the next 
fcflions ?] Here the plaintiff was imprifoned till the 
next feffions \ and therefore the public had the fecuiity 
required. But it does not follow, though there might 
be jufl ground for the commitment, that there was fuffi- 
cient to convi£l the accufsi^: as two witneffes are re¬ 
quired to juflify the commitment, it feems to follow that 
the offence mufl be eflabiiflied at the trial by the fame 
number, and one of the witnefles might have died in the 
interval. So matter of defence may be brought forward 
to warrant an acquittal on the merits. The agreement 
was that Marjhal would not profecute the plaintiff at the 
feifions» that was a benefit as fax as it went to the plain- 


(a) a mtj, 341—9. 


tiff. 
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tifT, though another might profecute; and any conli- 
deration, however flight, is fuflicient to uphold an agree¬ 
ment. Comber v. IVane (a), (which has been doubted \h)^ 
is the only c ife which fays, it mull be a reafonable fatis* 
fa£tion: But the true rule is laid d^wn in Andrew v. 
JBottghey (fj, where one declared upon an agreement for 
the delivery of 400 lbs. of good wax, and a orcach by 
delivery of 373 lbs. of bad wax; to which the defendant 
pleaded that 20 lbs. of wax had been given and accepted 
in fatisfadioH: and this was holden to be a goed bar $ 
for, though it were not of one hundredth part of the 
value of the plaintiff’s lofs, yet by Ms own accord and agrees 
ment^ and his acceptance of the wax, this injury was 
difpenfed with. Here Marjliolt having in the firft in- 
ftance fubmitted his complaint to the defendants, would 
not have a£led properly in compromifing the profecutioii 
without their confent i fuch confent therefore was a con- 
flderation moving from them. And when the party 
injured and the uccufed were fatisfled that the profe- 
cution fhould drop with the confent of the magiftrates, 
there was no more illegality in fuch a tranfadion than 
when the fame thing is done by the confent of this Court, 
which is in common experience in cafes of perfonal mif- 
demeanors. {Lawr^tce J. afked what the magijlrates 
had done which was to be taken as a fatisfa£l:ion to the 
pl.>infi(F for the injury received ? For their confent that 
lAd)Jb,tl fluould not profecute was a mere nullity.] It is 
not ueceflary that the fatisfat^ion fliould move from the 
party whofe trefpafs is fatisfied: a man’s friends may 
bargain for him ; and if the party injured accept any thing 
in fatisfacliou of the trefpafs from a flranger, it is fufii- 


I 

1804. 

EoRC»Mlt 

agaivP 

Rudd 

aii4 Othenhu 


(d) 1 Sira. 4i6. 
(*; 75 - ‘»- 


(i^) Sed vide Fitci v, Sutfen, ante, 230. 


dent. 
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CASES IN TRINITY TERM 


1804. dent. {Lawrence'It It was holden in Grymet v. Bla* 

Ebgcombb *” aftion of debt on an obligation for 20/. 

that a furrender of a copyhold by J, S. (a ftranger) to 

•ad Othm. uie ufe of the plaiutifF in fatisfa£);Ion of the 2o/. which 
the phintifF accepted^ was no good plea.] That cafe is 
mentioned in i Com, Dig, 107. as having been ruled by 
two judices i fccmingly therefore with doubt, {Lau* 
rence J. No doubt is fuggtfted either in the Digeft or 
in the Report. And the cafe which came on twice in 
court was fandioned altogether by the opinions of three 
of the Judges^ the fourth not being prefent on either 
occafion.] At any rate it is an anomalous cafe. And it 
might have been a mere voluntary interpolition of the 
ftranger; for it is not faid that he furrendcred the copy> 
hold at the requeft of the obligor. 

Burrougb in reply. The confent of the judices to the 
plaintiiPs difeharge was a mere nullity; for after they 
had committed him for want of fureties for trial, they 
were fun£ti oflicio. The datute of William having given 
the penalty to the Crown is decidve of this cafe: and it 
is not neceffary to confider what difference it would have 
made if the whole penalty had been given to the profc- 
cutor. If the plaintiff would have btten couvi£ted, if the 
profecotion had not been abandoned, then public judice 

(4) Crs. EUx, 541. 1 his cife is repotted amongft the cafes of Hit, 

39 ERX’f but it is noted at the beginning of the cafe as of 7 rin, 36 Elm,, 
and it is faid in the report to have been afterwardi in Eafier Term 31 E'ix , 
(winch muftbe a miftakc in the print) adjudged for {htplaintiff. But in ReL 
Ahr, 471. this account is given of it: <* If the condition of an obligation 
be to pay lot, at a certain day, and a firangtr furrender a copyhold to the ufe 
of the obligee in fatisfaAion of the ao/. which the obligee accepts; this is <t 
gf,odJat'afjSkn and difeba^gt of the tbligation. Trin. 39 Elia li, R. inter 
Crimti and Btifeld.^ 


has 
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has been defeated, and the Crown deprived of the penalty 
in confequence of this agreement: If on the other hand, 
the plaintiff would have been acquitted, then there has 
been no confideration for his agreement to foibear his 
remedy. In either cafe the plea is bad, as founded either 
on an illegal agreement or on a nudum paflum. The cafe 
of Collins SmBlantern (a) went on the ground that the coin- 
proniifeof the profccution was illegal. There is no ground 
for faying that two’ witnefles were required in order 
to coxivicl; and if the deatli of witneffes was the reafon 
for dropping the profecutlon, it (hould have been fo 
dated, and the plea fliould have taken another form. 

Lord Ellenboroucii C. J. The pleas are bad at any 
rate; whether on the ground dated in tlxe cafe of Grymer 
v. Blofuhl, which has been mentioned, that the fatisfac- 
tlon, if any, proceeded folely from a dranger, for fo 
Marjhal mud be taken to be as to thefe defendants; or 
upon the ground which has been principally relied on at 
the bar, that this was an illegal agreement, and no con* 
fideration for it could arife to the plaintiff out of the 
a£ls of the defendants. The toleration a^ in order to 
prote£): religious congregations in the exercife of their 
worfhip, has annexed a penalty of 20/. on perfons guilty 
of didurbing them } and, in order to fecure the public in ‘ 
the interval between the commiffion of the offence and 
the trial of the offender, it has required the msgidrate 
before whom the complaint is lodged, to take fecurity 
from the offender, or in default of giving fuch fecurity, 
to commit him to the next feflions. Then, indead of 
abiding the time of his delivery, when he ihould be dif* 
charged in due courfe after trial, in cafe he edablifhed 
his innocence, he dipulates with the profecutor and the 

com- 

(a) » mif, 341. 
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1804. tommltting maglftrates that the profecation (hall be 

" dropped, and that he (hall be difcharged for want of pro* 

Ebccomb* ■ . . _ , -, . ^ 

egairfi lecution. buch ail agreement has a tendency to produce 

■nfoSSrs.' impunity for the commiffioii of the offence which the 

Legiflatute meant to prevent 5 it flops the means of the 

Crown to recover the penalty of 20/. in cafe the plaintiff 

had been profecuted and^ found guilty. In Colins v. Bianm 

tet-n .in agreement to put an end to a profecutlon for a 

jnir(Jcme.it3or, was confdtred to be illegal, as impeding 

the courfe oi public juflice. And this produced the fame 

mifehief. 


Grose, J. The fa£ls dated cannot amount to a legal 
fatisfaflion of tlu rre^fpafs in this cafe; for the agreement 
flipulating for the plaintiff’s difeharge for want of pro- 
fecution, was illegal and void. Put the cafe that the 
plaintiff was guilty; then public juflice has been de* 
feated, and the agreement was illegal. But if he were 
innocent; then he would have been entitled by law to his 
difeharge ; and the defendants having only confented to 
that which by law' he was entitled to have, have made 
him no Jatisfa&ion» 

Lawrence }. 1 hold thefe pleas to be bad on the 
ground of there being no fatUfaSliun (hewn in them. If 
the plaintiff were guilty, the profecutlon ought to have 
been proceeded on, and the defendants can claim no 
benefit from any thing they may have done to prevent it. 
The juflice of the country has been defeated. But if the 
plaintiff were not guilty, what benefit c%n he be faid to have 
received from the defendants in fatisfaflion of the wrong 
he has received ? The juflices having committed him to 
cuftody, as it now appears without any ground for it, 

9 they 



IN THE Fortt-fourth Ysar OF GEORGE III. 303: 

they only agreed that they would not add injury to injury 1804. 
by confetiting that the profecutor fliould not go on with 
an unfounded profecution. But what fatisfa£l;ion is there ^ 

in that for the injury already received ? Then if the cafe Otheitt 

in Cro. Eli%, be law, the pleas are bad on another ground,' 
that fatisfaftipn from a ftranger is no fatisfaftion in law. 

Lord C. B. Comyfu does not appear to doubt the cafe by 
his manner of Bating it; for having firfl Bated inBances 
of accord and fatisfa£tion which are good pleas, he next 
Bates thofe that are not good; amongB which latter the 
cafe in queBion is claiTed; and he himfelf expreBes no 
diflatisfa£fion with it. 

Lu Blanc, J. The pleas cannot be fupported on the 
grounds Bated. The fatisfa£tion, if any, moved alto¬ 
gether from Marjlial the profecutor. The juBicesby 
merely confenting to MarpaV% dropping the profecution, 
did nothing for the benefit of the plaintiff. This it muB 
be remembered was a profecution for a public mifdemeanor^ 
and not for any private injury to the profecutor. If then 
the plaintiff had been rightly committed by the magi- 
Brates, they fhould have taken no part in any bargaining 
whether the profecution were to go on or not. If the 
plaintiff had a£fed illegally in what he had done, there 
could be no legal confideration for fuch an agreement in 
their confenting to Bop the profecution. And if he had 
not aded illegally, then their confenting to MarJhaV% 
dropping an illegal profecution, to which their confent 
was not neceffary, would be no confideration to the plain-' 
tiff for giving up any right of aflion he might have 
againB the defendants for the part they had before taken 
in the tranfa£lion. 


Judgment for the plaintiff. 
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'jHie Slhp 


The King agatnfi Osmjjr. 


An indifiment 
for an aiTaulty 
faUe impiifon* 
menc, and refcue, 
flat'-d that the 
Judges ot' tht 
Court of Record 


H E fccond count of the indl£l:mcnt ftated, that titc 
mayor and fenior bailliF of the tovi'u and county of 
the town of Pooley the judges of the weekly court of re¬ 
cord of the fdid town and countyj by their writ iflued out 


oj tht tewK and 
€ountyy &c. of 
F. ilfurd their 
wiit, direQed ’o 
7 . S.f one of the 
Jerjeantt at mice 
of the futd triviH 
*nd to ar- 
retl yy.t by vir¬ 
tue of which 
7. B. wa’i pro¬ 
ceeding to arreft 
wifi n tkt 
JurifdiHiOH cf the 
fata teurtf but 
that the defend¬ 
ant aflkuhc<l 
7 . B. in the due 


of the faid courtj dated 14th Julfy 43 C?. 3., dire£lcd to 
W. C. and T. Browtty ferjemts at mare of the /aid town 
and country did command them to take Vi, WMlhy if he 
fliould be found in their bailiwick, and keep him fafely, 
&c. fo that they might have his body before the mayor, &c. 
on, &c. to anfwer J. S. in a plea of trefpafs on the cafe, 
which fame writ, on, Sec. at, &c. within the jurtfdidliioii of 
the faid court, was deltvered to tlie faid T. Browny one of 
the ferjeants at mace of the faid town and country to be exe¬ 
cuted in due form of law: by virtue of which faid writ 


execution of his 
•ffitfy and pre¬ 
vented the ar- 
xeft: held’fuch 
xndiAment bad} 
it not appearing 
that 7 . B. was 
««r eficer of the 
teurt: and that 


the faid T. B. afterwards, &c. on, &c. at, &c. at the town 
and county aforefaid, and within the jurifdiBion of the court 
aforefaid, was proceeding to arreft the faid B. W, accord¬ 
ing to the exigency of the faid writ. And that the de¬ 
fendant, with others unknown, afterwards, &c. in the 


there could not 
b* judgment af- 
sn a genual eer- 
dicl on fuch a 
count as for « 
Common nifault 
and falfe iinpri- 
fonment; be- 
caufe the jury 


town and county aforefald, and within the jurifdiflion of 
the faid court, in and upon the faid T. B., then and there 
being one of the ferjeants at mace aferefaid, and in the due 
execution of his faidofficcy did make an ajfaulty and did'alfo 
imprifon him, &c.; and that the defendant and the faid 


favefoumirfrir unknown, with force and arms, &c. did violently 

,tbeaiuuitand prevent tlic faid T.B, from arrefting the faid B. W.^ as 

impnionment • o » 

was for the caufe by the fame writ he was commanded, &c. After verdifk 

therein flated, ^ 

whicii caufe apiwars to have been that the officer was attempting to make an illegal arreft of ano¬ 
ther, which being a breach oi tU peace, the detunaant might, tot au^ht appeated, have law¬ 
fully iaterfeted to pievent it. 


for 
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for the crown, it was moved to arreft the judgment) ift, 1804* 

becaufe it did not appear that the writ fet forth in the in- YhTii^* 

di^bment was one under whicli Willis could legally have •le^p 

« - . « ^ 1 ■ Oma*. 

been arrefted. For by the ftat. 12 Geo. i. c, 29. extended 

to inferior courts by ftat. 19 Geo. 3. e. 70., where the 

caufe of afbion (hall not amount to 10 /. the plaintiff (hall 

not arreft the body of the defendant, but merely ferve 

him perfonally within the jurifdiftion with a copy of the 

procefs; and where the caufe of adbion (h^ll amount to 

10/. or upwards, an affidavit of the debt (hall be made, 

** and the fum fpecified in fuch affidavit ^all be indorfed on 

the back of the writ, for which fum fo indorfed the officer 

to whom the writ (hall be directed (hall take bail,’* &c. 

And if no fuch affidavit and indorfement^ (hall be made) 

the plaintiff (hall not proceed to arreft the body of the 

defendant,” but (hall proceed as before directed in cafes 

where the caufe of adlion is under 10/. 2dly, It was 

objected, that it did not appear that Brown was a legal 

officer of the court out of which the writ iffued, or that 

he had authority to execute it. He is only alleged to be 

•* ferjeant at mace f the faid town and county'* 


Jehyll and A. Moore now (hewed caufe, and in anfwer 
to the (irft obje£l:ion cited Whj/kard v. Wilder (<i), where 
upon demurrer to a declaration on a bail bond, becaufe 
it did not fet forth that the debt was fworn to by the 
plaintiff and the fum fworn to marked on the writ, and 
fo no authority appeared to arrejl the defendant; it was 
holden net to be neceffary; and that the ftat. 12 Geo. i. 
was merely dire£bory to the (heriff, who is anfwerable for 
the omiflton if he proceed to arreft upon fuch a writ: but 
that the procefs was not thereby avoided, and tlie arreft 

(«) I Burr. 330, 

VoL. V* X was 
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was ftill good. Befides, this part of the count is merel)' 
inducement to the obftrudion, which is the gift of the 
charge. As in R. v. lVright{<t)f where in an indidtment 
for fuffering two perfons to efcape who were committed bf 
juftices of peace for a forcible entry, againfl the flat. 8 H,6. 
it was obje^edy that the indictment did not fet forth the 
manner of the commitment, nor even allege generally that 
it was dehllo ant legkimo uicdo: yet it was holden v/ell 
enough, being but inducement to the olFence. But at any 
rate, it being afterwards Bated in this indictment that 
Brown was proceeding to arreil Willis •* according to the 
ixigency.of the writ,** and that the ailault was made upon 
him ** in the due execution of his /aid offee^* it muB be in¬ 
tended that he had a lawful writ to authorife an arreil; 
according to Harfs cafe if), where bccaufe in an indict¬ 
ment for a refeue it \vas Hated, by virtue of nplaint 
before fuch a (lieriiFthe party was lawfully arrefled, it was 
intended that the ofTiccr had a good warrant. As to the 
2d objection, that the oiliccr is not fufliciently deferibed 
to be an officer of the court; he is itaied to be the fer- 
jeant at raace of the toivn and county, which muft be co- 
exteniive with the iurirdiCtiuii of the court, deferibed to 
be “ the weekly court of record »f the faid town and coun¬ 
ty,** as in Long*s cafe {c). And it is afterwards ftated 
that Brown was proceeding to arrelt Willis within the ju- 
rifdiBion of the court, and that he was aiTtulted in the due 
fxecuiion of his office. The ferjeant at mace of the town and 
county muit ex vi termini be taken to be the proper officer 
to execute the procefs of the court of record of the faid 
town and county : admitting that according to Grant v. 
Rogge [a), one who is not the proper officer of a court 

(j) I fentr. l(^» (b) Crfl, y«f. 47 j. 

( 1 :) sRift lai. (^) 3 ***• 

cannot 
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cannot juftify an arreft under a writ direded to him for 1804. 
that purpofe. [Lord Ellentorough C, J. If Brown had ‘ ' ” 

been ftated to be the ferjeant at mace of the courts there cgMfi 

might have been more ground for intending that he waa 
the proper officer of the court to execute its procefs; but 
we can intend nothing to this purpofe from the allegation 

a • 

that be was the feijeant at mace of the t<nvn and county!* 

1 do not fee how this obje£iion can be anfwered. Law» 
retue J. A ferjeant at mace ex vi termini means no more 
than one who carries a mace for fomebody; but for whom 
does not appear in this cafe.3 It is incident to every court 
to appoint its own officer to execute its procefs, unlefs 
fome fpecial officer be appointed by the common law, cr 
the peculiar conftitutiori of the particular court. 1 Ro!. 

Ahr* 526. F. pi* I. And any a£l: defignating an indivi¬ 
dual to execute its procefs is an appointment. And it 
will not be intended that the court at Pool did not know 
their proper officer. In RaJlaPs Entr. 167. there is a pre¬ 
cedent of a writ ilTued miniftro curiae, but not ftated 
ibidem^ nor that he had the execution of procefs. [l^ord 
Ellenharough* Minijlro luria implies that he was the offi¬ 
cer of the court at the time.] At all events fufficient 
appears on the face of the count to fuftain the judgment 
as for a common affault^ or at leaft for an imprifonment, 
which latter is not juftifil^d, however illegal the arreft may 
appear to be. As in Pallant v. Roll (a), where in trefpafs 
for hunting, laid upon the ftat. 4 Sc ^ W. 8c M. againft 
the defendant as a diffolute perfon. See.; thougli the plain¬ 
tiff failed in proving the fpecial circumftauces under the 
ftatute, yet held he might recover as for a common tref¬ 
pafs. 


s B/ae. Bti. qgo. 
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Lord Ellenborough C. J. Though the jury in B.nS^ 
ing the defendant guilty generally upon the fccond count 
mufl; neceflarily have included the aiTaults yet finding as 
they do the whole count} we mud take it that they found 
the afiault committed under the circumftances charged in 
that count. Which brings the cafe back to the obje£lioa 
which I before dated to be decifivC} that Brown is not 
dated to be an oiTicer of ike court, and confequently no 
authority is ihewn for his making the aited. Frocefs 
ought always to be direfled to a proper known officer \ 
otherwife) if it may be direflicd to any dranget} it might 
be refilled for want of knowledge that the party is an offi- 
cer of the court. Then taking the whole count together, 
the jury in efFe£l find that there was an alTault and impri- 
fonment, but committed under circnmd.inces which jufii« 
lied the defendant. For if a man without authority 
attempt to arred another illegally, it is a breach of the 
peace, and any other perfon may lawfully interfere to 
prevent it, doing no more than is necelTary for that pur- 
pofe} and nothing further appears in this cafe to have 
been done. 

The other Judges agreed. 

Judgment arrefted. 

Gilisi Lens Serjt., Dampier^ and Jervis were to hays 
fupported the rule. 


\ 
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1804. 


The Kino agair^ The Inhabitants of Keynsham. 


^HE pauper Tfxmns Mofs^ being legally fi:ttled by 
birth at in ihe month of OHuher 179I1 

was bound apprentice for 7 years to Joffph Cromwcllt who 
refid^d at Bath, The fum of five guineas was agreed to 
be paid by the father to the maficr as a premium, and was 
the fum inferted in the indenture. But the only fum 
which appeared to have been paid was the fum of four 
guineas^ which was paid at the lime of dating and exe¬ 
cuting the indenture. The Seflions, on appeal, confider- 
ing the indenture as void under the ilat. 8 Attn. c. 9. 
confirmed the original order of jullices, by which the 
pauper, his wife and child, had been removed from the 
parifli of Wejlnvotd in the county of Wilts to the parifli of 
Keynjbam in the county of Somerfet. It was admitted on 
the argument of the cafe, that the duty had been paid on 
ihe fum contraBed for, 

Cnfoerdf in fupport of the orders, infilled that the inden- 


Where 1 fum 
a^itfed to be 
given with an 
anj'rjnttci* was 
5 ffuiiieas, which 
was inferted in . 
the indenture, 
and the duty paid 
accaidingly, by 
iiat'. c g. 

held well, tho* in 
fadl only 4 gui¬ 
neas were paid; 
for the full fam 
t.-cfivedf givea, 
f.tid, agreed er 
cantraFied fir, et 
rer,uited by the 
ad, wia inletteJ, 
and the duty paid 
for it. anp the 
ftamp uled was 
of the fame de- 
fcriptinii and iher 
duty appreprifted 
to the fame fund 
as if 4 guineas 
on), had been 
inferlrd and (aid 
tor, rupp<t(ing 
that would have 
fjtHvCd. 


ture was void under the 35th and 39th fe£lions of the 
flat. 8 Ann, c. 9.; for the provifions of the flatute were 
not fatisfied merely by inferring in the indenture the fum 
iontraEted for j but the fum aElnaliy paid fliould have been 
Bated, and the damp proportioned accordingly. Tlie fe- 
veral words ufed in the a£l, namely, « fum or Aims 
received, or in any wife diredly or indirc£lly givettf paid, 
agreed, or contracted for with any apprentice,** were in¬ 


ferted for the purpofe of embracing every poflible cafe, and 
were to be confidered diftributively, with reference to the 
particular nature of the tranfaftion at the time of exe¬ 
cuting the indenture. Thus if the contrail at that time 

X 3 wert 
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1804. were as far as regarded the premium txecutoryt it was ne« 
ccflary to infcrt in the indenture the fum which was agreed 

tjrtuifi or centraBed for s and to that contingency thofe words in 

TWe lohalitanti .% n ^ ^ 1 l *1- 1. 

ot the ate were meant to apply: but if the premium were 

Kkymham. a£iually paid at the time of executing the indenture, then 
the fum paid (hould be the fum ftated $ to meet which lat¬ 
ter event the words received,given, and paid were included 
in the (latute. To put a different conflrudion on the zQ: 
would be to give an option to the mailer to infert either 
the fum agreed for or the fum paid; and in cafes, the re- 
verfe of the prefent, where the fum contra£led for might 
be lefs than the fum a£lually paid, an evafion of the duty 
impofed by that a£l, in confequence of fuch a fuppofed 
diredlion, might be pradlifed. If this conftruAion were 
juft, it was no anfwer to the objection that a larger fum 
than that paid was in this cafe inferred in the indenture. 
Both the 35;th and 39th fe£tions require that the fum 
ihould be truly inferted: and if a different, though a larger, 
fum were mentioned, it could not be contended that the 
words of the flatute were complied with. In Farr v. 
Price {a) the Court held that a ilamp of greater value than 
ihat required invalidated a promiflory note, though it 
were applicable to the fame kind of inllrument; and the 
fame reafoning applies to this cafe, in which it may as well 
be urged that the letter of the flatute of Anne (hould be 
ilridly obferved, and that no other than the precife fum 
paid fhould be dated in the indenture. 

^ekyll, contrl, was dopped by the Court. 

Grose J. {h) In condruing the a£l of parliament, we 
mud attend to the intention of the Legiflature, which 

(d) 1 Maft, 55. (i) Lord ElluAtnugh C. J. WM abfentat CuMkelt. 

I I was 
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was toraife a revenue by the payment of certain duths 1804. 
upon indentures of apprenticefhip, 5 fic. and to take care — 
that the ffuhlic were not defrauded of the fair duty. For 
this purpofe the z€t requires (f. 35.) ** that the fuli fum 
“ of money Received, or in anywife directly or indire6lly KiywsHAif. 
“ given, paid, agreed, or contraftcd for,” with tlie ap¬ 
prentice, (halt be truly inferted in words at length” in 
the indenture, &c. under a certain penalty j and then the 
fubfequent claufe (f. 39.) avoids the indenture ** if the 
** fum received, given, paid, fecured, or contra£led for” , 

be not fo truly inferted. Now by requiring the fullfum 
to be inferted, it meant that not left than the fum upon 
which the duty was really payable Oiould be inferted: 
and here not only the full fum, but in truth more than the 
fum fur which the duty was payable has been inferted, and 
the duty paid upon fuch larger fum. There has therefore 
been no fraud upon the public, but the whole which the 
a£t required, and even more, has been complied with: 
and therefore tliere is no ground for the objection. 

I 

IjAWrencr J. Even* fuppofing tha| the exa£t fum 
which the mailer had contra£led for and was entitled to 
receive with the apprentice were required by tlie to 
be inferted, ilill the obje£lion would not hold in this cafe. 

For it appears that live guineas, which is the fum inferted 
in the indenture, was the fum contrailed for; and though 
the mafter has in fa£!t only received four guineas, yet I 
know no reafon why he may not recover the remainder in 
an a£liun. The obje£):ion would have been more plauGble 
if four guineas only had been inferted in the indenture, 
and the duty paid upon that. Taking it however that the 
four guineas only, which have been in (z€t received by the 
mailer, were all he was to have, dill the words of the adk 

X 4 have 
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1*304. have been complied with, requiring the full fum paid to be 
The Kihc hiferted; iat htxt i\it full fum paid and more b een 

TbelSiJbitMU “po** The cafe u j BE r v. 

of Price does not apply; becaufe there the (lamp ufed was 

aWRYNSHAM * ^ 

one appropriated to notes of a higher denomination. The 
ilamp duties raifed by diOFerent a£ls on different inftru- 
ments are appropriated to the payment of the interefl of 
different funds ; and if the proper ftamp appropriated to 
the fpecific inflrument were not made ufe of, though an 
equal or higher (tamp, intended for a different inflrument, 
were ufed, the interefl of the fund might turn out deff* 
cient for which the duty was impofed. In that cafe'the 
(lamp ufed was not the (lamp required by the a£l of par* 
liament for a note of that amount. But no fuch objec¬ 
tion arifes here: the duty impofed, whether more or Icfs 
in the particular inflance, i;> all applicable to one fund, 
and the fame deferiptiua of damps is required. 

Le Glanc J. If the a£l is to be condrued according 
to the intention of the Legiflature, it is clear that fuch in¬ 
tention has been complied with in this cafe ; and if we 
look to the words of the a<Sl, they will be equally fatisfied' 
< by what has been done. The intention of the Lt'giff.iture 
was to raife a damp duty in proportion to the fum paid 
with the apprentice. For which purpofe they have re¬ 
quired, by/ 35. that the full fum received or in anywife 
given, paid, agreed or contradlcd for (hall be inferred; and 
/• 39 * indenture is avoided in which (hall not be 
inferred the full fum received, or^iven, paid, fecured, or 
contraded for, or whereon the duties payable by this 
acl (hall not be duly paid, &c. according to the tenor 
” and true meaning of this a£l.*^ Now the full fum^ ac- 
CPcding to the tenor and true meaning of the has been 

t 4 inferted | 



iM THB Foktt-vovrth Tbar GEORGE HI. 


inferted; and the properfiamp appropriated to this defcrip* 1804* 

tion of inftruments has been ufed} which differs this ^ ' 

The KiHff 

front the, cafe cited. , 

Tne Iniubitaali 

• Order. q«alJiea(«). 

(tf) Vide V Hagur^ i Eafi, 414. S P. 


Fleming, qui tarn, againfl Bailey. 


Mandajf 
Junt 1 xth. 


T^HE declaration, which was framed on the ftat. Theftif.^9Cj, 

JL e 79 giving a 

39 Gto 3. c, 79, ftated that the defendant was peraity of eo/. 

tndeked to the plaintiff m Oo/. and then contained three pen 

count«, in each of which the plaintiff went for a penalty Te^mu 

of 20/. under the ftatute, for printing a certain paper 

meant to be pubhffied and difperfed, and omitting the 

^ ^ penalty laipofeil 

printer's name and place of abode, as nquired by /. 27. by theaaa*- 

r • rr itehgzol 

After verdict for the plaintiit, be lurd tor m the 

count at Wtp- 
P I’j/ttr, and anj 

Lawes on a former day moved, in arreft of judgment, ^diDg"o/^ff 

that no action lay by a common informer to recover 

penalties not exceeding 20/. under this ftatute; for by i,'*,t*”g*|f***“* 

y. 35. “It is enacted that any pecuniary penalty impofed >n«be fame 

“ by this a£t exceeding the fum of 20/. miy be fued for decUratun for 

“ and recovered by any perfon who will fue for the fame ["thrc2rii**i 

in any court of record at Wejmtnjer, &c. and any 

<* pecuniary penalty impofed by this aCl and not exceed- ^ 

“ ing the fum of 20/., and for the recovery whereof no “ 

** in this court, no 

“ provifion is herein before contained, ^n// and may be inch powrr being 
, , - ... - „ _ given by the St- 

** recovered before any juftice of peace, &c. tute, and there ' 

being no power 

ot common law for a common infoimer to fue for any penalty; and that the fo m ol the 
teilaiation muft be read m bleak as to the fun, fuch form being othereife inapplicable to 
a larger penalty before s^ren. and that no fuch adtion lay to recuvet two or more penaluci of 
no/, each. 

Btrch^ 
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Bireh (hewed caufe againft the Tule» and relied on the 
whole of the 35th claufe taken together, as (hewing that 
the intention of the Legiflature was that penalti^e^ aoA 
might be recovered in the fuperior courts; for though it 
firft of all fays that any penalty exceeding 20 1 . may be fo 
recovered, yet it goes on to fay, « in •uhicb adion it Jball 
** be fufficieut to declare or allege that the defendant is 
** indebted to the plaintiff* in the Jum of 20I. (being the 
^'fum demanded by fuch adion,)’* &c. That (hewed that 
the word exceeding had crept into the a£t by miffake. But 
giving it its full efie^, at lead it would not apply to cafes 
where, as here, the plaintiff went for more than one pe¬ 
nalty of 20 /. [But the Court exprefling a decided opinion 
agaiuff fuch a conflrudlion of the a£l,] he contended that 
the jurifdiflion of the fuperior courts could not be oufted 
without exprefs words, or by neceffaiy implication} and 
here no fuch words or neceflity exifted. For the 35th 
fection faying, that any penalty not exceeding the fum of 
20 Lfjall and may be recovered before any judice of 
peace, &c. are not words of exclufton of any other jurif- 
di£lion, but only give an option tothe informer, efpecially 
as they are explained by the red of the claufe. And he 
referred to Hill v. Dechair (a), Shipman v. Hcnbejl (^), and 
Rex v, Moreley (r); in which latter, though the 6th fe^. 
of the Conventicle A£f, 22 Cor. 2. r. 1. fays, « that no 
other court ivhatfoever (hall meddle with any caufes of 
appeal upon this adb, but they (liall be finally determined 
in the quarter fclTions only” yet the Court held that the 
certiorari was not taken away, there being no negative 
words to oud the jurifdiflion of this court. The cafe of 

(0 a Barr, 1040. 


Catit 


(•) Sty. 381. 


(S) f Term Rtf, 109. 
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Cates q, t, V. Knight (a), which went further than any other 
to ouft this court of jurifdi£lion by implication only« pro- 
ceede4 bn the ground that there was a claufe giving the 
jufticcs of peace a power to mitigate penalties of. the 
amount there fued for, over which they had before had 
exprefs jurifdidior. given to them; and that fuch claufe 
would be rendered nugatory if thofe penalties could be 
fued for in the fuperior courts: but here there is no fuch 
claufe i and no other necefllty for controlling the general 
rule. The ftat. 33 H, 8. c, 12 » /• i. fays, that all 
murders within the King’s palaces Jball be inquired, of 
within the fame before the Lord Steward, &c. And 
the flat. 31A//2. r. 5./. 7. fays, that all fuits upon any 
ftatute for ufing any unlawful game, &c. Jball be fued out 
atthe quarter feflions or aflizes, &c.: yet the jurifdiftion 
of this court is holden not to be excluded by thofe words. 
Z HawL c. 26, f. 26 —30. \Lawrence J. A common 
informer cannot fue at common law; therefore you muft 
Ihew fome claufe in the a£l giving him a power to fue in 
this particular cafe.] Se£l. 36. ena£ls, ** that all pecu- 
■< niary penalties impofed by this a£l (hall, when recovered 
« either by aSlion in any court, or in a fummary way before 
« any juftices, be applied, we moiety to the plaintiff in any 
*( fuch action, or the informer before any juftice, the other 
** moiety to the King.” \Lawrenee J. That only applies 
to the penalty •mhen recovered, but does not give the in¬ 
former the original power to fue for it.] 



Lord Ellenborough C. J. A common informer can 
have no right to fue for any penalty, but where power is 
given to him for that purpofe by the ftatute. Now the 
ftatute in queftion only fays, that a common informer may 


(«) 3 Term Rty* 44a. 
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f I04. fue in any court of record for any pecuniary penalty tna« 

' ' ' pofed by the adl exceeding 20/. The penalty given for 

tarn, ’ this offence, each of which muff be taken by itfclf, and 

BAicRy. cannot be reckoned aceumulatively, does not exceed 20/.; 

and therefore it is not within the provifions of the 35th 
claufe, which give an action. And the fcnfe of that cUufe 
requires that the form of the declaration there afterwards 
given Ihould be read the fame as if the fuin to be reco¬ 
vered were left in blank; for how otherwife can the 
penalty of 100/. given by the f5th fe£iion be reco¬ 
vered. 

Per Curiam, Judgment arreded. 


. Mulloy aTainJl Backer. 

yum uth. 

The plaiDtilF T N aflumpfit, tried before Lord Ellenhorough C. J. at the 
carry ^deftnd- fittings .after lafl: Hiltry term at Guiidhall, a verdl£t was 
•nd luggage, found for the plaintiff for 250/., fubje£^ to the opinion 
'to Fl^g^Zd of this Court on the following cafe. In February 1803, 
5e*foy»8e!w**h" before the commencement of the prefent war with 

plaintiff who was the matter of a merchant 
Aip^ called the Doonhaag, then lying at the Dutch fettle- 
•f war, and mcut of Demarara, agreed with the defendant there to 

hroughc mto ^ ^ ^ 

England, and convey him, his family, fervants, and luggage, permitting 

the (hip and car- , ”” o » o 

go libelled for him to have the exclufive ufc of the cabin, from thence to 
Couri*of*Admi- 2400 guilders, which arc equal to 

car^ condemn- » ftcrlin^. In the month ai April following the (hip 

tagi'ftfii^^i^ng '***‘^®*’ command of the plaintiff, with the defendant, 

againft the fliip, but the defendant and his family were libsrated, and their luggage in fail leftored 
to their polTeffion. Held that, however the quettion might be as to the plaintilT’i right ro re- 
cover paflage-money upon an implied aflTumprit pro rata itlneris if the Ihip were reifored, yet 
pending the proccedinga againft the Aip aa prise in the Admiialty Court, no fuch aftion c<iul4 
be maintained j for non conftat but that the ihip might be condemned and the freight dccteed to 
the ciptoiji. 


hit 
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his family, femnts and luggage on boardi &iled from 
Demarara deftined for Flujbing^ and on her arriral at the 
entrance of the Britijh Channel on the 4th of July was 
captured by his Majefty’s armed brig the Rambler^ and 
carried into Plymouth as a Dutch Chip, war having been 
previoufly declared by his M/'jefliy againfl: the Batavian 
republic. The defendant, his family and fervants were 
fet at liberty at Plymouth, and their luggage reltored to 
them; but fcveral pipes of wine which the defendant had 
on board were and {till are detained by the captors. The 
veflel and her cargo have been libelled in the court of 
Admitalty for condemnation, but no decifion as to the 
vciTel {a) which has been claimed in that court by a Bfi» 
tijb fubjedl as his property hath yet taken place: fo much 
however of the cargo as was the property of BrtUjh fub*- 
jeflts haa been rcllorcd, and the remainder of the cargo 
has been condemned as lawful prize. The veflel, at the 
time when (lie «. is fo captured, had been 65 days on her 
VO) age from D. * irara toward: Plufiingi and by the ufual 
courfe of navigation (he would have completed her voy¬ 
age to Flujbmg in four days more. The queftion for the 
opinion of the Court was, whether the plaintiflF were en¬ 
titled to recover any and what fum ? If the Court fliould 
be of opinion that he was fo entitled, the verdi^ for the 
plaintiff was to (land, or to be altered to fuch fum as the 
Court ihould think fit. If the Court fhould think that 
the plaintidF was not entitled to recover any thing, the 
verdifk was to be entered for the defendant. 

Richardfon, for the plaintiflF, contended that he was en¬ 
titled to recover pro rati itineris, according to the princi- 

(«) It wM admitted that fince the KWrftj in tbii aAioB the veiTel bad 
hcea Rftated to a Bnufi cIvQant, 

pies 


Pf 

1804. 
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K804. pies eftablUhcd in Lyh ▼. LyJ$ (a) $ for here the defend* 
ant accepted his own liberation and hia luggage at 
P/ymouthf and did not require the plaintiff to carry hint 
on to the end of his voyage. This waf equivalent to the 
receipt of the goods by the freighter at Bideford in that 
cafe. *< If/’ fays Lord Mansfield in that cafe, ** the mafter 
has his election to provide another (hip to carry the goods 
to the port of delivery, and the merchant does not even 
defire him to do fo, the matter is tlill entitled to a propor¬ 
tion pro raia of the former part of the voyage.” This 
cafe is indeed ftronger than that, for there there was no 
real benefit rendered to the defendant by the partial per¬ 
formance of the contra^ \ but on the contrary he was 
prejudiced by it; for the freight from Bidford^ where the 
goods were accepted, to Lybon^ to which they were 
dellined, was greater than from Nevufaundland, from 
whence they were originally ihipped. Whereas here the 
defendant has been a£tually benefited by the partial per¬ 
formance of fo much of the voyage, having been conveyed 
65 days forward to the place of his deftination, and within 
a very few days fail of it: and the completion of the 
voyage was prevented by the capture without any default 
of the mafter. If it be faid that the paffengers could not 
do otherwife than accept their liberty, and that this diftin- 
guiihes the cafe from Luke v. Lyde, where the freighter 
had an option to accept his goods or not at Bidford, ftill 
it may be anfwered that the defendant might have figni- 
fied his difagreement to accept a partial performance of 
the contrad, by requiring the plaintiff to carry him on to 
Flufldng in another (hip. In that cafe the plaintiff had 
abandoned the (hip to the underwritersi and had thereby 
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prevented 
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prevented himfelf from carrying the goods in the fame 
Ihip ; but he was holden to have the option of cairying 
them on in another veflel, and thereby earning the whole 
freight, if the defendant had not agreed to accept them at 
Bidefordt and pay only pro rati. At any rate the accept¬ 
ance of the lugi'age would be evidence of the defendant’s 
aflent to pay a quantum meruit pro rata, taking that to 
be the only tvidence of aflent which tlie circumfliarices of 
the cafe give rife to. The cafe of Lukr v. J.yde came on 
upon an implied aflumpHt, and is not contradi'f^ed by 
Ccok V. Jennings {a)^ where the pUintilF declared on the 
charterparty, and was holden to be precluded by his pre- 
cife agreement from recovering as for a partial perform¬ 
ance, though accepted by the defendant. 
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Gi/es, contra, contended, 1 11 , that the defendant was not 
liable to pay the fum demanded; zdly, that the plaintilT had 
not any title to, demand it. i. The contraft was entire to 
convey the defendant from Demarara to Flujbing for a cer¬ 
tain fum, and it cannot be fevered, according to Cook v. 
Jennings. \Lanvrenee J. I'hat may depend upon the law of 
Holland: fur it was a contra^ made in s Hutch colony, 
and to be perfe£ted in Holland: and therefore whether the 
plaintiff can recover pro rata as for a partial performance 
V>f it, mud depend upon the law of HollandXn that refpeff.^ 
It does not appear what the law of Holland is in this re- 
fpech; and therefore it is fulBcient to (hew that by the 
law of this country, by which the plaintiff feeks to recover, 
he is not entitled upon the fa£ts dated. Bright v* Coin- 
per {b) agrees with Cook v* Jennings, that he cannot re¬ 
cover on the contrail itfelf for a panial performance j and 
Cutter V. Powell (r) (hews that he can neither recoYer on 
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the eontrad} nor on a quantum meruit. The queftlon 
then isj whether this cafe comes within the exception of 
freight, which may be recovered on an implied aflUmpfit 
pro rati, if the goods be accepted before they anive at 
their deftined place ? The only principle on which the 
cafe of Luke v. Lyde [a) can be maintained, is that of an 
implied contradi anfing out of a benefit conferred by one 
party and received by the other: though it is difficult to 
reconcile the decifion in that cafe with that principle; for 
there the defendant received no benefit but a detriment 
from having his goods carried to Bidefwd. [Lord EUenm 
lorough C. J. The cafe of Luhe v. Lyde feems to have 
proceeded upon an implied contract arifing out of the ma¬ 
rine law .1 There was however a confideration in that 
cafe; for the matter might have refufed to deliver the 
goods at Btde/ordf and might have infifted on performing 
his contract and earning his whole freight by forwarding 
the goods to Lijbont and his waving that right, and giving 
them up to the owner, who chofe to have them at Btdeford, 
and taking only freight pro rata, was a confideration for 
the promife. [Lord ElUnhorough C. J. Lyde in that cafe 
accepted the goods from the recaptorst and not from the 
mafter} fo that the mailer had no lien on the goods at the 
time.] If the goods were not confideied as given up by 
the mailer in that cafe, there could be no confideration at 
all for the implied alTumpfit: but the cafe turned on the 
aflumption of the mailer’s right and power to have carried 
them on to the port of delivery. And that confideration 
furnilhes on the fecood ground of objedlion a material 
dillin£lion between that cafe and this. For here the plain- 
tilTs Jbtp was brought into Plymouth as a pnzr, and he 
himfelf as a prifoner of war. The defendant was not libe- 
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rated, nor his luggage reftored to him by the plaintiff, but 
by the captors. There was therefore no conlideration 
moving from the plaintiff which could be the foundation 
of an implied affumplit. The cargo has been actually 
condemned, and at the time when this af^ion was tried 
proceedings were pending in the Admiralty court for the 
condemnation of the (hip, in which event the freight 
would be due, if at all, to the captors \ though in thefe 
cafes it has been moft ufual to decree the relloration 
of the luggage of paffengers to them without freights 
But in ffri£tnefs the luggage is as much prize as the bulk 
of the cargo. And at any rate there can be no lien on 
the perfon for the paffage money, but only on the luggage. 
All the benefit the defendant has received, which is hit 
own and family’s liberation and their luggage, was after 
they were brought into this country as pri/onerSf and from 
other hands than the plaintiff’s. Pajfage money as well at 
freight muff follow the title to the (hip. \Lav)rence J. 
Foreign writers confider paffage money the fame as 
freight. Lord Ellenberough C.J. Except for the purpofe 
of lien it feems the fame thing.] 

Riebardfon began to reply upon the firff point of the 
argument: but The Court fuggefted that the difficulty 
which prefled moff on the plaintiff was that he was at 
any rate premature in commencing this a£lion, pending 
the proceedings in the Admiralty Cpurt to condemn the 
lliip as prize, when non conffat at the time that the (hip 
would be reffored, or that the freight might not be de¬ 
creed to the captors. To this he anfwered, that the 
pendency of the fuit there, which might involve the fame 
qiieftion, was only matter pleadable in abatement. That 
by the liberation in fa^ of the paffengers and their lug- 
Voi. V. T gage 
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gage all right of the captors was waved,, and the parties 
were reftored to their original relative fituation, from 
whence it appeared that the defendant had in fa£l re¬ 
ceived a certain partial benefit from the plaintiff, for 
which the law would raife an implied aflumpfit on a 
quantum meruit. That it did not even appear that the 
defendant was an enemy or amenable to the law of 
prize. 

Lord Ellendorough, C. J. If this were the cafe of 
a contradl: to be decided only according to the law of 
England^ without adverting to any rule drawn from the 
marine hw, it would be the cafe of a contrafi under¬ 
taken but not petformed, and confequently the plaintiff 
could not be entitled to recover his wages or hire as for 
a partial performance of it pro rata. But according to 
the cafe of Luh v. Lyk the marine law has been im¬ 
ported as it were into this fpecies of contra£t, and a 
right to recover wages or freight pro rata has been in¬ 
troduced. There it feems an implied centraft was 
raifed, if not on tlie ground of haicftcial fervice performed 
for the defendant, at ieaft on the ground of labour per¬ 
formed in his fervice by the plaintiff, for which none 
other but he was entitled to recover. But this is a very 
different cafe} for here by the capture other rights have 
intervened and interfere with thofe of the mailer; and 
pending the difeuflion of thofe rights in a court, which 
has not only competent but exclufive jurifdi£lion over 
the quellion of prize, and which has power to deal with 
the freight as it thinks proper, this adlion was brought, 
which affumes the right to the freight to be in the plain¬ 
tiff. It is enough therefore to fay that the aflion is at 
leaft premature. Pending the fuit in the Admiralty no 

perfoB 
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perfon had a right to reftore the paflVnger’s luggage, which 
in ftri^lncfs is as much fubjc£l to the qufftion of prize 
as the fliip and cargo: and the mere reftoration of it 
de fi£to hy an unauthorized hand cannot affe^ the right 
of the captors pending the fuit. This diftinguiflies the 
cafe materially from that of Luhe v. Lyie : But when a 
cafe like that (hall occur, in deference to the authority of 
thofe who decided it we (hould mod likely adopt the 
fame rulci 
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Grose J. It Is clear there can be no recovery on any 
exprefs contrad dated •, for there has been no perform¬ 
ance of it. Then can we imply a contrafk to pay the 
money from any thing which is dated ? Now cond- 
dering the cafe in the light to w'hlch* our attention has 
for fome time been confined, it is imprlTible to date a 
ground for the plaintiff’s rreovery. For by the fa£Is 
dated it appears that the fliip is now libelled as prize in 
the Court of Admiralty, and for auglit appears is in a 
courfe of condemnation : and if that Court decreed that 
the e?rt)iiigs of the fliip belonged to another, how could 
this pl.iiniitr be entitled to recover them. The adfion 
therefore was prematurely brought. 

Lawrence J. This aflion was at any rate brought too 
foon pending the proceedings in the Admiralty Courts 
where it is admitted that freight may be dire^ed to be 
paid to the captors when goods are redored to the 
claimants: and if pafTage money dand on the f ime footing, 
the plaintiff, whofe fliip has been taken as prize, and who 
in cafe of condemnation may lofe all claim to freight for 
goods, cannot now claim a compenfation for the de¬ 
fendant’s paflage. 


Ta 
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Le Blanc J. It is not neceSary to give any opinion 
upon the cafe of Luke v. Lyde ; for as this cafe now {lands 
the plaintiff cannot at any rate recover in this a£lion. 
Suppofing this were a cafe for the freight of goods only» 
which have been (topped in the courfe of their voyage 
and carried to another place, then by aflimilating it to 
the cafe of Luke v. Lyde the plaintiff contends that he is 
entitled to recover pro ratu for the freight, not on the 
ground of the original contract, but by reference to the 
marine law, on which the Courts have (haped a courfe 
to recover for a benefit to the defendant which made part 
of the original contrail. That was the footing on which 
the cafe of Luke v. Lyde was put; that though the maltcr 
could not recover on the original contract which was not 
performed; yet that he might recover upon an implied 
aflumpfit for a benefit already conferred on the defendant; 
which in that cafe was implied from the acceptance of 
the goods by the defendant at the port into which they 
were carried. Biil licre no benefit can be implied to the 
defendant from the piaintlfl'. Tor the plaintiff is a pri- 
foner of ivur, and incapable of performing his contra^; 
and every thing connc£led with his fliip and the benefit 
to be derived from it is transferred to another by the 
capture, or at leafl it may be fo, wiiich cannot be known 
pending the fuit in theCourtof Admiralty. Therefore till 
reflitution be awarded I cannot conceive how any caufe 
of a£lion can arife to the plaintiff. If the fliip had been 
condemned there it is clear that the plaintiff' could not 
have recovered. 

Jt was thereupon agreed Uiat a 

Nonfuit fbould be entered. 
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‘HE defendants appealed to the quarter feflions at where goodiua 

Prejlon in Lancajhire againft a rate made in De~ 

eember laft for the relief of the poor of the townfliip of «oai, oneof 

* ‘ which u by 

Hobergham Eaves in that county, whereby they were ute exempted 

rated for a warehoufe and land occupied with it 9/. 6 d. in lefpcft of the 

and for the rateSf tolht and duties arifiiig from the ua- notj***’ 

vigation to the faid Company within the faid townlhip 

of Habergham Eaves, 40/., being a rate made upon the 

fum of 1152/. i2r. i\d. On hearing the appeal the Sef- toiii become doe 

. , , . end are rreeived, 

iions conBrmed the rate, fubje£t to the opinion of this jet the c*nal 

Court as to the lad charge, to which the appellants con- nor^ rated for 

fined their objedions, on a cafe dating in fubllancc, "rportiMof 

That the rate was duly allowed and publiflied. That 

by ftat. 10 Geo, 3. the incorporated company of proprietors 

of the canal navigation from Leeds to Liverpool were And the 

■ 1 r r I r. toll arifing IB re¬ 

enabled to make a navigable canal from Leeds to Liver- fpeaoffomoch 

pool, and to take a certain fum per mile for the tonnage be 

and wharfage of goods navigated thereon, and fo in pro- 

portion for any greater or lefs quantity than a ton; which 

rates were to be paid to fuch perfons at fuch places near unexempted line. 

And when the 

the canal, in fuch manner, and under fuch regulations, •adiRditbat 

as the Company ihould appoint. It was alfo enadled be exempt from 

« that the faid tolls, rates and duties (hould at all times &c. otlwr th^ 

thereafter be exempt from the payment of any taxes, rates, Jjjhlch'lbooid te 

<« affeffments, or impfitkns whatfoever, any law or (iatute 

vigition would have been fubjeft to if the aft had not been made { that goes to exempt the 
fe/A qua iMt altogether from being rated in refpelt of the line fo exempted, leaving the Imd 
uteable u hefim. 
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<< to the contrary notwithftanding, other than fuch taxes, 
•* rateSf and ajjfjfments as the land which Jbould be ufed for 
the purpofe of the faid navigation would have been fubjefl 
•* to f this aB had not been made,** 

By another a£l of the 23 Geo. 3. incorporating the faid 
canal navigation with the river Douglas navigation, which 
had been made navigable under the authority of an act 
paiTed in the 6 Gfo. and then purchafed of the pro¬ 
prietors of the faid river navigation by the Leeds and 
Liverpool Canal Company, it is enacted, that the feveral 
navigations, cuts, or canals, and every part thereof, and 
** the faid tolls, rates, and duties to be taken upon the 
*< fame, or any part thereof, under the authority of this 
** or either of the afortfaid a£ls Hiuuld at ail times be 
** exempt from the payment of any taxes f rates, ajfefinents, or 
•* impofttiotts whatfoever, other than and except fu -h taxes, 
rates, and aJPjfmsnis as the land which had been or fbould^ 
he ufed for the purpofes of fitch navigations, cuts, or canals 
** were or would have been fuhjeB to if this aB had not been 
« made: and that fuch navigations, cuts, or canals, flrould 
** not be fubjc6f or liable to the payment of any taxes, 
** rates, or ail'effments, fave and except fuch taxes, rates, 
and aircflments as had been and then were ufually 
** charged and ail'efled thereon, any law or ftatute to the 
« contrary notwithflianding. But nothing in this claufe 
««to exempt any quay, wharf, warehoufe, or other houfe, 
** from the payment of any taxes, rates, or aiTeflinents. 
And it is enabled, that the claufe in the faid a£); 
10 Geo.^. exempting the tolls, rates, and duties arifing 
« from thefaid canal from alTeflments ihould be repealed.** 
The faid canal navigation was completed under thefe ads 
and another ad of the 30 Geo. 3. from Lteds to IVanlefs 
Banks, a didsnce of 47 miles 6 furlongs: when it being 

3t found 
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found deHrable to make a deviation in the then par- 1804. 
liamentary line, by another a£l of the 34 3. the — 

Company were empowered to make a deviation and cut 
from the former line from Wanlefs Banks through feveral 
townfliips therein mentioned, and amongft others ffa- Canal Cowpany^ 

bergham Eavts^ to communicate with the Doughs navi¬ 
gation at Wigan, and the Company were authorized to 
take for tonnage and wharfage of goods, &c. navigated 
thereon, a cerialn fum per mile, andfo in proportion for a 
greater or Icfs quantity than a ton; to be paid to fuch 
perfons, at fuch pltces, &c. (as before) as the Company 
fliould direct. And that every fra£lion of a mile (hould, 
in afeertaining the rates, be deemed a whole mile. And 
it incorporates all claufes, powers, authorities, provifoes, 
and exemptions, &c. contained in the a£ls of the 10th 
Geo. 3., not repealed by the a£ls of the 23d and 30th G. 3. 
or by this a£i ; and alfo incorporates all claufes, &c. in 
the aft of the 23d Geo, 3. relating to the Leeds and 
Liverpool canal not repealed by the aft of the 30th Gea. 3. 
or by this aft} and alfo all claufes, exemptions, &c. in the 
aft of the 30th Geo. 3. relating to the Leeds and Liverpool 
Canal, not repealed by this aft, except fo much of the 
faid afts as enables the faid Company to deviate the line 
of the faid canal from Leeds to Liverpool, and to exempt 
the tolls, rates, and duties therefrom arifwgfrom the payment 
of a y taxes, rates, ajfejfments, or impofitions whatfoever, &c. 

Under the^ powers of the ftat. 34 Geo. 3. fo much of the 
faid canal navigation has been completed in the varied 
liile of deviation as extends from Wanlefs Banks aforefaid 
through a number of townihips (and amonglt others Ha* 
bergham Eaves) to a place called Henfeld Common, in the 
townfiiip of Clayton U Moors, being a dillance of 14 miles 
gnd 7 furlongs. In the townlhip of Habergham Eaves 

T4 the 
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the Company have ere£ted a warehoufc, where goods 
from all parts of the canal are landed, having palTed as 
well upon the canal made under the authority of the a£ls 
of the loth, the 23d, and 30th Geo. as the devi¬ 
ation made under the" authority of the Hat. 346^0. 3.; 
and the tonnage of fuch goods fo landed there amounted, 
from the ill of Jantiary to the 3ill of December 1803, 
to 1352/. 12J. 4</., of which 240/. 17/. 41/. is the propor¬ 
tion ariliug from the navigation of that part of the new 
line of canal made by virtue of the a£t of the 34th Geo. 3. 
That part of the canal which lies in Habcrgham Eaves 
has cod in making and completing 46,748/. 19/. od.\ 
and the average annual expenditure of the Company for 
repairs, damages, taxes, wages, and expt nccs relating to 
that part of the canal made by virtue of the flat. 14 Geo. 3. 
and the part communicating therewith at Wanhp Batiks^ 
made under the authority of the fnid a£ls of the i&th, 23d, 
and 30th Gee. 3., and the proportion of the avi rage annual 
expenditure of the Company for the committees and fa- 
laries and cxpenccs of tlie concern at large, belonging to 
the above-mentioned parts of the canal, amounting to 
362/. .* but no deduflion was made in refpefl of fuch hiil- 
mentioned fum from the amount of the tolls, rates, and 
duties upon which the rate was made. Notes or bills of 
lading are delivered by the mailers, &c. at various places 
upon the line of the canal appointed by the Company, 
one of which is Hahergham Eaves ; and fuc^ notes are 
tranfmitted by the warehoufe-kcf-per there to the chief 
ofEce of the Company in Bradford^ where a particular of 
each perfon's tonnage and rates is made out, and which' 
is afterwards colleAed by the Company’s agents from 
(uch perfons, at their places of abode, wherever they may 
be, or is paid at the chief office of the Company at BradU 

firdi 



!» THE FolTY-FOtniTH TeAR OF GEORGE in. 


fwd i but no part of the canal pafles through the town- 
(hip of Bradford. The Company are not carriers upon 
the canal, nor the owners of any velTels employed there¬ 
on. ThcSeflions being of opinion that the appellants 
were rateable for the relief of the poor of Habergham 
Eaves for all the tolls arihiig upon goods difeharged with¬ 
in Habergham Eavesy although carried as well upon the 
canal made by virtue of the a£ls of the loth, 23d, and 
30th Qeo, 3. in the original line, as upon the deviation 
made under the authority of the ftat. 34 Geo. 3., and that, 
without making any deduction from the amount thereof 
in refpe£t of the fum of 360/. for repairs, wages, and 
other outgoings, confirmed the rate. 
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Scarlett and Bechet, in fupport of the order of Seflions, 
contended, firft, that the tolls were not exempted from 
being rated; but only the quantum of the rate was limited 
by the claufe of exemption to what the land ufed for the 
navigation would otherwife have been fubje£l: to. And 
they referred to Rex v. The Undertahrs of the Aire and 
Calder Navigation {a), to (hew that a claufe of exemption 
of this kind did not limit the quantum of the rate to what 
it was at the time of pafliiig the a£l; but that the quan¬ 
tum would vary with the improvement of the land. [Zrow- 
renee J. The meaning of the claufe of exemption clearly 
is that the land, qua land, Ihall not be exempted, but 
that the tolls ihall be exempted.] Then, 2dly, The exemp¬ 
tion does not apply to any part of the tolls which arife 
within the new and unexeropted line of canal. It has 
been determined that tolls are only rateable where they 
become due, and they do not become due, nor have any 
4Exiftence as tolls until the completion of the voyage for 
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1804. which the goods are contra£led to be carried. Till dieii 

j; , the fubjeft-maiter of the exemption cannot be fiiid to 

The Ki»« ^ 

•gmujt exift. Thefe tolls, therefore, not arifine and bcconiine 

W^LlEDIMd j ® ** 

t.ivtRroi-.L due till the goods arrived at a place beyond the line of 
Canal Compuy. jjjg exemption does not attach upon- them. 

And they cited Rex v. Aire and Colder Navigation (a), and 
Rex T. Page{h)y and Rex y* Staffenyhire and IVorcef- 
ierjbire Canal Navigation {e), as in point; particularly the 
latter, where the Company were entitled to take fo much 
per ton per mile, as in this cafe, and where they did in 
faSl colled the tolls at intermediate pariOies in the courfs 
of the voyage, and yet it was holden that the tolls were 
only rateable in the feveral parilhes where they became due^ 
which was where the refpeRive voyages JiniJbed* 

Topping and Wood contra were flopped by the Court. 

Lord Ellenborough C. J. I agree with the prin* 
ciple of thofe cafes, that the toll is only due and can only 
be taxable, if at all, at the place where the voyage ends 
for which the goods were contraded to be carried, and 
that it is not to be portioned out amongft the feveral 
pariflies through which the goods may intermediately 
pafs: but where the legiflature have exprefsly exempted 
a particular line of navigation from being rateable in 
refped of the tolls, along w’hich line the goods have 
been carried in refped of which in part the toll is cal« 
culated, .there is nothing which Ihould prevent us from 
giving eifed to this exemption by faying that where the 
toll is received, it may be taxed for that proportion of it 
accruing along the line which is taxable, but that it (hall 

f 
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not be taxed for that proportion which accrued along the 
line which is exempted. Now here a rate has been 
made taxing the tolls altogether, without diftinguifliing 
between the different parts which are exempted or not 
exempted: that cannot be fupported. We cannot ap¬ 
portion it; thofe who make the rate Ihould apportion it. 
The rate, as it is, cannot be fupported. The word exempt 
may be taken to mean precluded from being chargeable. 
The meaning of the claufe of exemption was, that the 
land or fpace occupied by the canal fliould be liable to 
be taxed as it was before, that is as the land was before: 
but the tolls were not rated before, for they had no exif* 
tence j and therefore are exempted. 
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Grose J. In order to tell whether the tolls are rate¬ 
able or not, it mull be feeu from whence they arofe. One 
line of the navigation is exempted from being rated in 
refpe£l of its tolls, and another not. Then fuch pro¬ 
portion of the toils as have accrued along the exempted 
line is not liable to be rated let it be due or received 
where it will; otherwife the exemption which the le- 
giflature have holden out to the company would be a 
mere trick and may become nugatory. 


Lawrence J. As to the exemption itfelf, the obje£l 
of the claufe was to take care that when the company- 
were engaging in a hazardous undertaking which was 
conlidered to be beneficial to the public, they Ihould not 
be liable to any other taxes than thofe which the land 
they made ufe of in their undertaking was before liable 
to. Now the land was not before liable to be rated for 
toll t and therefore the proprietors (hall not be liable now 
to a rate w tolls in refpe^ of it when converted into a 

canal. 
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1804. canal. But this does not go to exempt the land from 
paying what it did before. Upon the other point I fully 
accede to what has been faid. The toll mufl; be appor- 
tioncd pro r.ata itineris for fo much of it as accrued on 
Canal Conpaay. uncxemptcd line, and that proportion only is liable 
to be rated where it becomes due. 


Le Blanc J. I am of the fame opinion. We cannot 
adopt any other conflru£Iion without totally defeating 
the object of the legiflature in giving the exemption. 
And this may be done without difliculty. The land will 
be rated in the fame manner as it was before the a£t. 
The tolls will be rated where they become due; but in 
calculating the quantum of toll which is the fubje^ of 
the rate, allowance mull be made for fo much of the toll 
as accrued in refpe£l of the line exempted. For inllance. 
If two-thirds of the line are exempted, then tolls which 
have come along the whole line to Hahergham Eaves^ will 
only be liable to be rated in the proportion of one-third. 
So if the goods have been carried 15 miles, five miles 
of which are not exempt, they muil be rated only for 
thofe five miles; and fo in proportion. It will be eafy 
therefore in all cafes to calculate the proportion of tolls 
which are rateable, according to the number of milce 
which the goods have been carried along the exempted 
and unexempted lines of the canal. 

Rate on the tolls quafhed. 
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The King againfi The Inhabitants of Denbigh. 

T 'WO juftices removed Robert Hughes^ his wife, and One may g^' 

a lettleoient by 

children, by name, from the parifli of Denbigh to lenting a tene- 
the parifli of HeuUan, The Sefllons on appeal quaflied "ora^ye^ 
the order, fubje£l to the opinion of this Court on the iS?* 

following cafe. 

o were in a turn- 

The paupers being legally fettled in Denbigh^ on the 

14th of ilfay 1802 Robert Hughes witli the toll- leOor for whom 

, . TT.f . -1 II . he reeeieed the 

taker in Hadlan to go and receive the tolls m the turn- toibi for the 

pike houfe in Heullnn^ as the fervant and for the ufe of 

the toll taker; for which he (the pauper) was to be paid 

3/. 6 d. per week. The pauper went there accordingly} 

and in about a fortnight afterwards, while he was at the toOi aairtfih» 

® ^ in tkt tM.AenJe 

turnpike gate houfe, took from one Evans a field in tbtrtbj gaia 

, , 1. afettlement,!.*, 

Heullan at the rent of 12/. a-year, and gave him 6 a, ear- by fuch taking 

neft. The pauper continued in pofleflion of that field SmSg 
for two or three months, and refided day and night during 
that time with one of his children at the turnpike gate 
houfe. In the courfe of two or three months after the 
pauper had taken the faid field, E%>ans coming by the turn¬ 
pike gate told the pauper that he was uiieafy on account of 
the rent, and aflced the pauper to give him fome fecurity, 
to which the pauper anfwered that he could not give him 
any fecurity, but had no objeflion to give up the field, 
and he did then give it up accordingly. The pauper 
took the field for the purpofe of getting hay and grafs to 
keep his mare, but he never reaped any benefit from the 
field, nor did he turn his mare into it, becaufe the hay 
was growing. The pauper continued at the turnpike 
gate houfe for 12 months after he had given up the field, 
receiving for part of that time 4/. 6 d, and latterly gs, per 
week from the taker of the turnpike gate as aforefaid. The 

pauper’s 
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i€o 4. pauper’s wife and three of his children lived during thaC 

■■ ' time in a houfe in Denbigh, for which the pauper paid 

TIwKiho 

3/* S-f* per annum; but they fometimes flrpt with him 
•Dm 

of at the turnpike. The turnpike gate houfe is the propetty 
***** ‘ of the commiflloners of the turnpike road, but is always 
fet with the tulls to the toll taker, and was fo fet while 
the pauper lived there and received the tolls there for 
fuch toll taker as aforefaid. 

The Sellions was of opinion that the pauper had bona 
fide holden lands to the value of 10/. a-year in the parifh 
of Heullan for above 40 days, and lived during fuch 
holding at the faid turnpike gate houfe, as before ftated ; 
but reverfed the order of removal in this cafe on the 
ground of the a£l of 13 Geo. 3. c. 84./ 56. which ena£l$, 
** That no gate*keeper of any turnpike-road, or perfon 
** renting the tolls thereof, and reiiding in any tolUhoufe 
** belonging to the faid truft,(ha11 be removeable from fuch 
** toIl«houfe, 8cc. unlefs he (hall become a6\ual!y charge- 
** able to the parifli, 8 cc. in which fuch toll-houfe is 
** lituate. And that no fuch gate-keeper, or perfon 
renting fuch t*<11s, and refiding in fuch toll-houfe as 
aforefaid, ihall thereby gain a fettlement in any parifli 
** or place whatfoever; and that no tolls to be taken at 
** any gate ere£led or to be erefled by the truflees of 
** any turnpike road, nor any toll-houfe erefled or to be 
ere£led for the purpofe of colleding the fame, nor any 
« perfon in refpe£l of fuch tolls or toll-houfe, (hall be 
** rated or aflelTed towards the payment of any poor’s 
** rate or any other public or parochial levy what* 
•* foever.” 

Cot^ and Scarlett, in fupport of the order of fellionsi 
obfeivcd that the legiflature, by providing that 00 gate* 

keeper 
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ieeptr or renter of tolls rejtding in any toU-hou/e ftiould 
thereby gain a fettlement» meant not only that the renting 
of the tolls fliould not gain him a fettlement, but that the 
nftdence in the tolUhoufe (hould not be contributablc to a 
fettlement: now here it would be contributablc to a fet¬ 
tlement by giving him a refidence in the parilh, if that 
would fufiice. 

The Court however thought the cafe too clear for 
further argument} and Lord Ellenborough C. J. faid, the 
aft only fays that a gate-keeper (hall not thereby gain a 
fettlement, that is, by keeping the gate or renting the tolls 
and refiding in the toll-houfe. But that does not prevent 
him from gaining a fettlement aliunde in the fame parifli 
where the gate-houfe is fituated. This man did not gain 
a fettlement by renting the tolls or by keeping the gate, 
but by renting a clofe in the parifh worth above lo/. 
a*year for more than 40 days, and redding in the fame 
parifli. He did not even rent the tolls : he was no more 
than a mere fervant to colleft the tolls for another. 

Per Curiamf Order of Seflions quaflied. 

Eif'ine, Topping, and Benyon were to have argued 
againfl the order of Seflions. 


The King againji The Inhabitants of Wakefield. ivtdr.tjdef, 

Jum 13th. 

^WO juftices removed Mary the wife of George TheSeffion* 
Fielding, and her five children, by name, from the 

'In favonr or • 

townfliip of Alverthorpe with Thornes to the townfliip of fettlement In A. 

by which the 

' pauper's father was proved to have been reVuvid ttiUt r-Jtdfni iti attefker fari/b 40 years ago, an 4 
brfhie the pauper's birth, and (he unly evidence to oppole this being that of the paupet'sown 
hrti in this Court conhimed the order of SeiTiont on a cafe referved. 

fTaiefeld, 
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Wakejield^ both townfliips being' within the parICh of 
Wakefield in the county of Tvfk^ and maintaining, their 
own poor feparatcly. On appeal the Sefliona confirmed 
the order of removal, fubje£i; to the opinion of this Court 
on the following cafe. The refpondents, in fupport of 
the order of removal, proved that the appellants had at 
various times during forty years paft relieved George 
Fielding^ the father of George Fielding^ the hulband of 
the pauper Marj^ and different members of his family, 
fome by being taken into the appellant’s workhoufe, and 
fome in otherways during the time that they refided in 
the townlhip of Btanleyy and had provided coffins for and 
defrayed the cxpences of the funerals of fome of the 
family. It was alfo proved that George Fielding^ who is 
now 38 years old, the hufband of the pauper Mary^ and 
father of the other paupers, was born and has always 
Jived in the townfhip of Alvertborpe nvith Thornes, The 
above was the only evidence given in fupport of or againfl: 
the order of removal. 

Gibbs and Wood in fupport of the order of Sefllons. 
The giving relief to a pauper’s family, while refident out 
of the townfhip fo relieving, is good evidence of a fettle- 
ment there, efpeclally for fo long a time as 40 years. 
This (hews that the relief was not given to them as cafual 
peers for that the paupers could only have been entitled 
to in the parifli in which they lived at the time. Then 
admitting that the birth of George Fiel^ng, the hufband 
of the pauper Mary^ in Alverthorpe was, if it had flood 
alone, prima facie evidence of a fettlement there; yet it 
was the province of the Seffions to decide upon the 
weight of evid^Ci and their condufion mud decide the 
fettlement* 
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topping and Lambe coiitrL Tffe prlnci^sd queftion 
was as to the fettlement of George PiUding the hufband 
of the pauper Mary, and the father of the other paupers. 
A derivative fettlement is only to be reforted to upon 
failure of any evidence of the party's own fettlement. 
Here the place of birth was prima facie evidence of the 
hufband’s fettlethenr, and could not be gotten rid of by 
mere prefumptive evidence of his father’s fettlement at 
an antecedent time. If indeed the hufband himfelf had 
been proved to have received relief while rcfidixig out of 
his townlhip, it would have rebutted the prefuraption of 
fettlement from the place of his birth} though the fa£t of 
receiving relief from the parilh where a party refiJes is 
not even prima facie evidence of fettlement according to 
R, V. Ckidderion («). It is not ftated here when the 
relief was given to the father's family; it fliould have 
appeared at Icaft that it was given before the pauper's 
hufband was an adult» and was emancipated from his 
father's family. 


1804. 

Tin Kins 

aginrifi 

Thf Inhabitants 

of 

JYnBtrisiS. 


Lord Ellengorough, C J. The relief was given 
by the toWnfhip of Wakefield to the father o{x\m pauper's 
hufband and to different members of h:s family, which 
tnufl mean the family of the pauper's hufband's father: 
and this while they were refiding in another townfhip; 
This was evidence of the father of the pauper's hufband's 
iTettlemcnt in Wakifield at that time: and this is Hated to 
have been done at different times during the lafl 40 years; 
the particular periods are not material; for no other 
fettlement has been edablifhed (ince: and all things 
are prefumed to continue in the fame date unlefg fome.^ 



VOL* V. 


(«) % Eafi , 27. 
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1804. 

The Kims 
tgmnfi 

‘ Tbc InbabiUntt 
•f ' 

/ WAxcrtLo. 


thing be (hewn to the contrary. Then the only evidence 
fet up againft this is that of the birth of the pauper** 
hufband in Aherthorpcy which is no more than prima 
facie evidence of a fettlcment there. Then if there were 
evidence on both iides the Sefiions were to decide on it. 


Grose J. Tlicre was prima facie evidence on both 
Tides, on the weight of which the SelTions were to de* 
termine. 

Lawrence J. I am of the fame opinion. The father 
was relieved 40 years ago by the townlhip of Wakefield^ 
which muft have been before the birth of the pauper’s 
hufband who is now only 38 years old. 

Le Blanc J. The lead that can be faid is that there 
was evidence on both fides *, but the place of birth is the 
weaked evidence of fettlement. 

Orders confirmed. 


Walters aminjl Frvthall. 


An application to 
make the plain¬ 
tiff, who itHded 
abroad, pve fe- 
. curity /or the 
coftt, refored af¬ 
ter notice ot trial 
given, as the 
defendant might 
have applied ead» 
;,lier after know¬ 
ledge of the h€t 
ot the plaintiff’s 
aefidence, and 


^ MOORE moved again for a rule (which had been 
mentioned the day before) calling on the plaintiff to 
(hew caufe why he fhould not give fecurity for the cods 
in cafe he was nonfuited or the defendant obtained a 
verdi£l; on the ground that the plaltitiff was living in 
Jerfeyt and that the a£lion was brought at the indigation 
of his wife's friends, ((he living apart from her hu(band,) 
without his knowledge or confent. In this cafe iffue was 


Cttiied. 


And he referred to 
Barker 
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Barhr v. Harfrreavifs<{a), where a fimilar rule was granted 1804. 
After notice of trial g^venj though objection was taken 
that the applicatibn fliould have been made fooner. 

pAYTHAtil.. 

Tie Court however faid that the better ruiei and fuch 
as was mod confonant to the pra£llce| was that the ap¬ 
plication fliould be made as foon as the defendant rea- 
fonably could do it after knowledge of the fadi of the 
plaintKF’s refidcncc abroad ; that otherwife if he waited 
lo long till after notice of trial given and cods incurred^ 
the granting of fuch a rule would be in efFe£l to compel the 
plaintiff’s attorney to give the fecurity required. There¬ 
fore, becaufe the defendant might have come earlier, 

^ Rule refused. 

(d) 6 Ttrm Rtf* 597. 


The King agaiiifi PAtchett. 


Satardtjt 
Junt 16 th. 


Conviction of the defendant under the aft of the By the vairant 
39 & 40 Cfo. 3. f. 50. for extending the provifions J,5.Vtttrai5gu« 
of the vagrant aft i-j Geo. a. c. 5. being returned by cer- I^e 
tiorari into this Court; the infornntion dated that one |he Seffi^Ds, 

and they,adjudg- 

7 -G. informed P.S. clerk, one of the judices of the >ns him to be « 

ro^ue and 

peace for the county of Leicefter^ that the defendant and btndf order him 

I <• r . . 1 • • L 1 in . to he further im« 

another perfon were found m a plantation in the lordthip prifuoadandkept 

of PreJlwQuld in the faid county in the night, Sec. having for*i5K**m(mths, 

nets, engines, and other indruments for the purpofe and *yt«fc;^''du** 

with intent to dedroy game. See. contrary to the form of 

. . and that after 

the datute. Then after dating the fummons of the de- the expiration of 

hit imprifon. 

ment he Ihnuld be ftnt and emplovfd in Ait Majefly's ftrvkt furjuant to tbtftatuttSt held 
the whole toims one ientence, and fuch order bring defadive in the latter part for want of adjud¬ 
icating whether ihe paity i^cre to Icrve bis Majedy iy Jta or land aa diferiminated in the flatate, 
the conviAion Ihall be quaihed ; though the fonser part of the fentence, adjudging tbc iwaa 
and vagabond to be vfbi^tdf be valid. 

2 4 fendantg 
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fendant, his appearance and pleading not guilty, and thf 
proof of the offcnct by one witnefe, the record proceeded, 
and thereupon the defendant on, See. before the juftice, 
** ScQ, on oath, S^c. is conviiled, and he is hereby deemed to 
** be a rogue and vagabond within tl'.e meaning of the 
ftatute 39 Sc 40 Geo. 3, In witnefs See.” There was 
alfo returned an order of the Quarter Seflions of the 
fame county, holden the 10th of January^ 44 Geo. 3. 
Hating that the defendant was brouglit before that Court 
In the cuftody of the keeper of the Houfe of Corredion, 
iirhen it appeared to the Court that the defendant was 
charged, See. (as before mentioned). And Hating further 
that it appeared to the faid Court by the warrant of 
commitment under the hand andffeal of the faid P. S. 
clerk, fo being fuch jutlice as aforefaid, dated ill Novem¬ 
ber 1803, that the defendant was by the laid juflice 
committed as a rogUe and vagabond to the keeper of the 
faid houfe of corre£lioiii, Sec. there to remain until the 
next Seflions, See. or until he fliould be difeharged by 
due courfe of law: whereupon the defendant being 
under fuch commitment before this Court, being the 
next, Sec. the faid Court doth proceed to examine the 
circumllances of the cafe. (Then after Hating the exa¬ 
mination of the witnefs proving the oflence, and that the 
defendant when called on made no defence.) The Court 
tlierefore confidered and adjudged that the defendant was 
and is a rogue and vagabond^ and that he fliould be de¬ 
tained and kept in the htufe of corre£lion, See. to hard 
labour for fix months, and that during fuch imprifonment 
he fliould be once publicly whipped, &c. and at the ex¬ 
piration of fuch imprifonment the defendant, being above 
the age of 12 years, was further ordered to be fent and 

employed 
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^employed in his Majejiy*s fervice purfmnt to the ftattttCS 
ia fucli cafe made. 

BaJguy obje£led to the conviflion; ift, the Sejj^ons 
have adjudged the defendant to be a rogue and vagabond^ 
and yet in addition to the imprifonment have ordered 
him to be whippedi whereas by the vagrant a£): 17 Geo. 2* 
c, 5. the Seffions have only authority to order one whom 
they adjudge to be an incorrigible rogue to be whipped. 
That a6t deferibes three claifes of offenders; i. Idle and 
diforderly perfons; 2. Rogues and vagabonds; 3. In¬ 
corrigible rogues. Over the two firfl: clalTes a fitigle 
magiilrate has jurifdi&ion to ad, and may punifli them ; 
but cognizance of the latter is referred to the SefTions. 
In regard to rogues and •ongabonds^ a (ingle magiflrate 
may by / 7. cither order thorn to be publicly whipped 
and pafled to their parlQi, br to be fent to the houfe of 
cortedion until the next felTions, or for any lefs time. 
if committed to the feflions, and that Court (liall, on 
** examination of the circumflances of the cafe, adjudge 
fuch perfou a rogue and vagabandt or an incorrigible 
rogues they may, if they think convenient, order fuch 
rogue or vagabond to be kept in the houfe of corredion 
« to hard labour for any further time not exceeding fix 
<* months.” (Here ends the further punifhment of a 
ro^ie and vagabond.) “ And fuch incorrigible rogue for any 
•* further time not exceeding two years nor lefs than fix 
*< months from the time of making fuch order of fellions ; 
** and during tlic lime of fuch perfon's conjinemenf* (this 
mud relate to the lad antecedent, viz. fuch incorrigible 
rogue's confinement) to be correded by whipping in 
fuch manner, time, and place, &c. as they (hall tliinlc 
fit. And fuch perfott may afterwards be feiit away by 

2 3 ^‘fucE 


1804. 


The Kino 
ttgmdt 

Patcjuitt. 
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f* fuch pafS} mutatis mutandis^ as aforefaid. And iffuci 
« per/on being a male is above the age of 12 years the 
ff iienions may af any time before he is difch^rged front 
the houfe pf corre£^ion fend him to be employed iq 
** his Majefty's feryice, eithet ify fea Qr land if they ihall 
fee proper.” 


The Court fuggefted a difliculty in adopting this epn- 
(lru£fion ; for if the words ^*fuch perfon** which occur 
in the latter part of the claufc are to be referred to an 
inccrrigible rogue only, there will be no provifion made 
for the pading of a rogue and vagabond by the Sefiions 
after his iraprifonment, which the evident intention and 
policy of the a6l requires, in order to prevent vagrancy. 
Upon this ground the Court inclined to think that fuch 
perfon referred as well to a rogue and vagabond as to an ///- 
corrigible rogue, and confequently that the SciTions had 
power to order both deferiptions of cllcndcrs to be 
whipped and to be pajfed after the expiration of their 
imprifonment. 


JBalguy fail! In anfwer that (he adjudication of one to be 
gn incorrigible rogue of courfe comprehended him under the 
defciiption of rogue and vagabond, being a higher de- 
feription of offender of the fame fort •, and therefore any 
(ingle magillrate out of feflinns had the power of palhng 
him to his parilh after the expiration of his imprifonment. 
{]Lord Et/enborough C. J. That is not fo clear } for the 
power of a magillrate out of Scffions to pUs a rogue and 
vagabond feems conneffed with the punifliment of whip* 
ping or confinement which has been inflided under hh 
own order ; for the 7th fe^ion fays, f* And after fuch 
whipping or ionfinment,fucb juftice or jufUcCB may and 

“ arc 
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** are hereby empowered, if they think fir, by a pafs under 
** hand and feal in the •naiiner and form hereafter di* 
** ri fled to canfe fuch ptrfons to be conveyed, &c,** It 
does not appear to refer to any independent order to 
pafs.] Secondly, the Seflions have ordy adjudged the 
«!efeiidant to be employed iu his Majejlys fervice after the 
exp'racion of his iinprironmem,'and they have not dif- 
criminated whether I'uch fervice is to be by fea or land^ ag 
mentioned in the adf. This is part of the adjudication, 
and ought to be done at the fame fetlions by which the 
red of the fciitence is pronounced. But even if this part 
of the punilhment m^y be adjudged at any fubfequent 
reflions during the imprifunmenr, .ftill it can only be 
done once, and here it has been already done, but done 
defedfivviy i and therefore the error cannot be redlified 
at any future I'efliuns. 



1804, 

Tb« Kina 
PATGHST*. 


Vaughan Serjt. contra, (being called upon to anfwer 
this lart objection) relied on the words of the ftatute, 
that the julliccs at their fetlions may and are hereby 
empowered at any time before he is difebarged from the 
“ houfe of corrtflion to fend him to be employed in his 
“ Majetty’s fervice, cither by fea or land, if they (hall 
judge proper.” This was a diferetionary power given 
and meant to be exercifed or not according to circum- 
ftances, fuch as good behaviour during confinement, 
probability of amendment, ot; the like. But if it were 
not fo, here is a fuflicienc adjudication of the feflions 
that he jhould be employed ift his Maj^fs fervice purfuatii 
to theJlatuUSi that is, either by fea or land, as the crown 
or its officers (fiould think proper, or the fubjedt be beft 
adapted for. There is nq necelfity for limiting the dif* 
^etioa or coRvenience of the Crown in this refpedt. At 

Z4 an| 
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I^AT^HITT. 


any rate* (uppofing this part of the adjudicatioti defe^ivCji 
it will not vitiate the reft which is good. 

Lord Elleneorough C. J. The judgment is entire 
and cannot be fplit. A particular jurifdidfion is given 
to the Seilions; v^rhenever they begin to a£f upon it and 
to make their order, they muft make an efTe^ivc order. 
Quacunipje via data this is wrong, whether this dire£lion 
to employ the offender in his Majefty*s fervice Is to be 
made part of the fentence or not: if it were not to be 
part of the fentence, the Seilions have done wrong in 
making it fo: if it were, they , have not done it effec¬ 
tually, by not having afcertaiiied in which fcrvice, whe¬ 
ther at fea or by land, the defendant was to be employed. 
The ftatute certainly meant that the juftices fliould exer- 
cife their dlfcretion in this refpe£l, as well as In deter*i 
mining whether he iliould be employed at all or not ii^ 
the fervice. Upon this ground wc tliiiik the conviction 
cannot be fuftained. As to the other point, we do not 
think the objection well founded ; for upon reading the 
claufe we think that the words **fuih perfon' refer to 
** any offender againlj the aCt** deferibed at the beginning 
of the claufe, who (hall be committed to the feflfions. 
That is evidently the meaning in the iirft place where 
thofe words occur in the claufe; where it fays that 
when any offender agaiiift this a£^ (hall be committed, 

« &c. to the feflions, and the juftices at fuch felliona 
(hall, on examination, &c. adjudge fuch perfon a rogue 
sr or vagabond, or an incorrigible rogue, &c.** 

On the fecond objection therefore 
Curiatt^ 


Conviction quailed. 
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1804, 

Gould again/i Gapper, Clerk (a), * 


JN prohibition the plaintiff declared, that whereas the 
trial of the bounds of pariflies and of ptefcriptions and 
euffoms has immemorially been by the common law, and 
not by the ccclefiaftical law; and that during the year 
1707 and the two following years the plaintiff had occu- 
pird lands which were lately parts of a tra£t of wafte land 
called King*s Sedgemore in the county of Somer/et, and 
which had been lately inclofed allotted and divided under 
an act of the 31 Cco. 3.; and which lands fo occupied 
by the plaintiff until the allotting and dividing, See. were 
not within the parifh of High Ham in the faid county, or 
the titheable places thereof, but was extra-parochial. 
And that there is a faving in that a£^ of the rights of the 
Crown. And that within the parifh of High Ham there 
Las been immemorially a modus of 2d. an acre for all 
meadow land, in lieu of tithe of hay and agiffment, and 
of lid. for every milch cow depaftured in fuch land, in 
lieu of tithe of milk andvagiffment, and of id. for every 
heifer depaffuredon the fame, in lieu of agillment tithe; 
yet the defendant, reftor of the parifii of High Hamf to 
aggrieve the plaintiff and difinherit the Crown, and to 
bring the cognizance of a plea which belongs to the Crown 
to another fort of trial in the confiftorial court of the arch¬ 
deaconry of Wells, exhibited his libel in the faid court 
againff the plaintiff, alleging that in the year 1797 and 
the two following years the defendant was re£lor oiHigb 
Ham and the proprietor of the tithes, and that the plaintiff 
during that time occupied the faid meadow lands in the 
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{a) Vide the report of dus cafe on the motion for the prohibition. 
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faid parift, and mowed and received the hay therefrom, 
and depaftured unprofitable cattle there, and ploughed 
the faid other lands there and fowed them witli corn, for 
which tithe was due to the defendant. 'I'liat the plaintifF 
pleaded in his defence to the librl the matters above fug- 
gefled, and offered to prove the fjme by evidence. That 
the defendant by way of perfonal anfwer denied that the 
faid lands were cxtra*parochia], becaufe t!ie proprietors 
of lands in the adjoining pariihes, of which High Ham 
was one, claimed rights of common on Kh>g*s Sedgemoyr^ 
as appurtenant to their refpc£live tenements, and that 
Kwg*s Sedgemoor was parcel of the f.tid fcvcral pariflics 
adjoining, though the precife bounds of each were not 
certainly known. And further the defendant alleged, 
that Kifig's Sedgemor was not mentioned in the faid a£l; 
as extra-parochial, but that the fame was thtrein dated 
to be in, near, or adjoining to the fevcral pariihes men¬ 
tioned, of which High Ham was one} and tli<it the com- 
millioners under tlie faid art allotted King's Sedgemoor 
amongd the feveral pari'l i s mentioned, which had rights 
of common thereon ; and that they allotted part of King's 
Sedgemooft adjoining to the old inclofures of High Ham^ to 
the faid parilh, for the rights of common appurtenant to 
certain tenements in High liam^ and other part of King's 
Sedgemoor they allotted to Lo^v Ham, alleged to be a ham¬ 
let of High Ham, That the defendant by his faid anfwer 
further alleged, that by an art of the 37 Geo, 3. the par¬ 
cels of meadow and land in quellion In the occupation of 
the plaintifF were allotted in refpert of fome of the rights 
of common appurtenant to fome of the tenements in the 
parifh of High Ham and hamlet of Low Ham, and were 
parcels of the allotments made under the laft-mentioned 
artsj and that the fame were within the bounds of the 

parifh 
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parifli of High Ham. And the defendant further alleged^ 
that by tlie faid fecondly abovementioned it was 
enabled, that all the 1 mds which Ihould be allotted by 
virtue thereof Hiould be held under and fubje£l to the 
fame chargesi tetmres, cuflomS) fuitSi fervices, and incum- 
}>rances as the tenements in refpe<Sl of which f^ch allot¬ 
ments were made would have been fubje^i to if fuch a£b 
had not pafled. And the defendant further fubmitted by 
his anfwer, that under the Hat. 2 Sc 3 Ed. 6 . the re^or 
of High Ham was entitled to the tithe of increafe of cattle 
depaftured in the faid tra£t of pafture land prior to the 
pafling of the hrd-mentioned acf ; and that the defend¬ 
ant denied the modus* Yet notwlthllanding the matters 
alleged, the defendant had caufed the plaintiff to be con- 
vi£lcd of the premifes, and the plaintiff had been con¬ 
demned by the fpiritual court in a large fum to be paid to 
jthe di fondant In lieu of tithe, &c.; and the defendant 
ilill profecutes his fuit in the ecclefiaftical court, &c. To 
this the defendant demurred generally, and the plaintiff 
joined in demurrer. 


1804. 


Gould 
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Dampier^ in fupport of the demurrer, contended, iff, 
that it was too late to call for a prohibition after fentence 
on the ground that the eccleffaffical court had tried the 
boundary of the parifh, or the exilitence of a modus. For 
though thefe are queftiotis properly triable by a jury, and 
the plaintiff might before fentence have come here and 
popped the trial in the ecclefiaftical court; yet as that 
court has jurifdiEion of fuch queffions incidentally, (for 
the queffion of parochial boundary may arife in every 
caufe of fubftra£fion of tithe), and the obje£fion goes 
only to the defefl of trials the plaintiff, after fubmitting 
^ the trial there^ and taking his chance of a dccifion in 

his 
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hig favour, cannot objed to it. JFu// v. I/ufciins(a), 
gyle V. Hunt (3), Bannifler v. Hunt (t), Blaquure v. Haw^ 
kins{d), Symes V, Symes (e), Bugginv, Bennett (fj, Offiey 
V* Whitehall(g), and 2 Roll. Abr, 209. pi. 2. All the 
cafes Chew, that where the ecclefiaftical court has original 
jurifdidlion of the caufe (as here it muft be admitted to 
have had), andmothing appears upon the face of the libel 
to ouii it, prohibition does not lie after fentence merely 
for defe£l; of trial. This dillinguilhes the prefent cafe 
from Vanacre v. Spleen {h), where the obje^ion appeared 
on the face of the libel; as it alfo did in Paxton v. Knight {i), 
where the party had libelled upon a prefcription over 
which the ecclefiaftical court had no jtirifdidltion. The 
authority of that cafe, however, is oppofed to the cafe in 
1 L(l. Ray. 435. And in Dutens v. Robfon{k)t though 
the party libelled upon a modus, yet that being admitted, 
a prohibition was denied. And by Argyle v. Hunt (/), the 
party applying for a prohibition (hail not, after fentence at 
leaft, allege matter dehors the libel to (hew that the court 
below had not jurifdi£lion. But, fecondly, fuppofing pro¬ 
hibition will in any cafe lie after fentence in a matter origin 
nally within the jurifdi£lion of the ecclefiaftical court, the 
queftion will be, whether the conftru£lion of a€ls of parlia*? 
ment belong in ail cafes to the temporal courts exclu-r 
fively; fo that if the ecclefiaftical or admiralty courts 
conftrue them otherwife than the temporal courts would 
have done, prohibition (hall go even after fentence; or 
whether thofe courts have not jurifdi£tion to conftrue 
a£ls incidentally coming under their cognizance in matters 


(a) 4tz.' (i) i&M. 187. (0 loiliM/. IS. 

(it) Deiij/. 378. oAavocdit. (c) z^arr. 813. 

( P ) 4 Surr. 1035. (z) * 7 * (^) 33 * 

j(j) i£«rr..3i4. (i) l It.Mtoc. too. (/} tStra.iij, 
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tvithin their jurifdiiSlion, whofe deciiion thereonj however 1804. 
erroneous, can only be rectified on appeal. It may be 
admitted, that wherever the rule of the eccleliaftical law 

' • r.. ../r i- 1. f U I j CAr«i.,Cll« 

>s rtjrr6tly different from that of the common law, and 
ro'iit "ccelfarily lead to a different refult, the latter is cn- 
i the preferencei and prohibition may go even 
r.r rentcnce} as where the ecclenaffical court requires 
pr.:* r by two witneffes of matters proveable by one at 
cowtmon law: though prohibitions even in this cafe have 
been denied (/?). Or where the queffion arifes on the 
meaning of the words “ next of kin” 2 Rol. Abr. 303. 

Jil. 28.: or on the extent of the word month, in matters 
not fpiritual. In thefe cafes the confl:ru£tion of the rie- 
fpejfive courts muff neceffarily be different. So prohibi¬ 
tion will go at any time if an inferior court mifconffruc 
an act regulating its own jurifdi£Iion. 12 Rep* 42. And 
this was the ground of the doctrine hid down in Brymer 
T. Atkins {b). There the prize court had put aconftruc- 
tion on the ffat. id Geo, 3. c, 5./ 14. which the court of 
C. B, confidered that the prize court had authority to do, 
and did not prohibit it. And yet if the conftrudion put 
by inferior courts on afls of parliament be not binding 
any further than as it coincides with the judgment of the 
courts at Wejlminjier, it is in effe£^ to deny their jurifdic- 
tion i for an erroneous judgment upon a matter within 
the jurifdidkion of a court can only be redlified on appeal. 

But if the matter were coram non judice, the prize court 
could have had no authority to put any conftru£lion on 
the ftatute, and it muff have been prohibited in the firff 
inffance. The fpiritual court may have jurlfdi^ion of 
matters coming incidentally in queftion there where it 

(0) Rebtrt's cafe, 1 Crt. 969. Si, i6|. a M* Abr, tyg. fl, lo. 

{ f >) 1 iLBlac , 164. 127,8. 

fs 
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1804. would not have had original jurifdi£}ion over fuch 

ters. Reg- 57. i- 58. So it may judge of a Aatutev 

Goold 

tgtinjl 2 Rol- Jbr. 307. pi. 16. Pt'n*% cafe, M- 8 Jac, ib. 308* 
Garvxa,Clk. Lucy^ H. 14 Car. There a parfon! 

fued for tithes in the fpiritual court again fl: one who 
pleaded a leafe for years made to him by the parfon ; to 
which the latter replied that he was in fuch a year abfent 
from his benefice above 80 days, by which his leafe be¬ 
came void. And held that no prohibition lay on this 
plea, although grounded on the flat. 13 Eliz. ; and though 
it was objedfed that the judges of the fpiritual court 
(hould not have the expofition of a (latute. Dr. Suttoii*^ 
cafe (/i), and Scadding*s cafe {b) are to the fame effedfc. 
[Lord Eilenborough C. 5 * ft will not, I apprehend, be 
contended that t^e ecclefiaftical court has not jurifdiclion 
to conftrua ftatutes incidentally coming in queltion before 
them; but only that if it condrue them wrongly a prohi¬ 
bition (hall go. The refolution of the Judges in the reign 
of Jac. 1. does not go further than this.] All the autho¬ 
rities have been lately confidered in the cafes of Brymer 
V. Atkinsy and Home v. Lord Camden (c). What was fa id 
by Lord Loughborough in the latter, ** that the expofition 
of the (latute law appertains to the King’s courts of re¬ 
cord, and ought to be difeuifed and determined in thofe 
courts,” muft be underilood with reference to what was 
faid by his lordfiiip in Brymer Atkins {d), where he 
Hates that the mifcondrudlion by a prize court of an ad% 
of parliament by which its jurifdidlion was regulated 

(x) Latch. zt%. Cro. Car* 65. (i) Telv. 134, 

(e) The Srft report of this cafe is in i H, Blec. 476., where the Court 
of C. P. gave judgnent for the plaintiff in prohibition; the next, in 4 Terse 
Rtf, 38%., where that decifion was reverfed by B. Jt.; and again in a If. 
Slat. 53)., where the judgmeot of B, IL, wa> affinned in Dm, trot, 

(d) s If, Blot, 187,8* 
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vould be a good ground of prohibition, on an ancient and 
eiTential maxim of the common lawr, ** lhat all courts of 
fpecial jurifdidlion created by aft of parliament mud be 
linuted in the exercife of that jurifdifiiion by fuch con- 
itru£lion as the courts of common law 'may give to the 
ilatutes i becaufe if they had a latitude to conftrue at their 
dilcretion the law by which they aft, they would fet 
themfelves above the common law.’’ In the cafe of Home 



Oouip 

tgiAf/r 

GarrOfClfe*; 




V. Lord Camden^ where the judgment of B. R» denying a 
proliibltion to the prize court of appeals was ultimately 
fudained by the Houfe of Lords, the reafons given by AJb* 
kurjl ^a) and //w/.Vr Jullices(i), and particularly by the 
latter, are decilive againil the prohibition. The former 
faid, “ It is admitted that the courts of Admiralty have 
jurifdiftion over all quedions of prize; and iffo^ 
they mud have the fame jurifdiftion over all matters that 
arife iricidentaily, cither in conjlruing aSlt of parliament or 
proclamations, in order to form their opinion on the prin¬ 
cipal quedion.** Buller J. faid, that “ if it were compe¬ 
tent to us to decide whether or not the court of appeals 
had mtfeondrued the aft, I fliould defire further time to 
look into the authorities. But I think it is not now com¬ 
petent to the court to examine that quedion,” &c. He 
afterwards dates it ** as a dear rule, that after fentence 
the courts of common law never grant a prohibition, un- 
lefs the want of jurifdiftion appear on the face of the 
libelfor which be refer? to Full v. Hutchins {f). Then 
after referring to the diftum in 2 RoU Mr. 305. pi, 10. 
that if the ecclefiadical court adjudge otherwfe (upon a 
condition in a leafe) than is warranted hy the common law% 
a prohibition will be granted s which he denies it to be law; 
he proceeds to touch upon the merits of the decU 


(•) 4 r$m Btp. J 9 S. (*) /*. 396,7. 40Q. (c) c««p 4 St. 
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fion in the court below: and his opinion is the ilrojigtfr^ 
becaufe lie feems to have difFered from the court of ap¬ 
peals in their conftru£lion of the The didum in 
RoUe and fome few ancient cafes have certainly gone great 
lengths; but they are attributable to a jealoufy of the ec- 
clefiaftical courts w'hich at one time prevailed in the 
courts of common law, and judify the obfervatioii of Ld. 
C. J. Vaughan {a), ** that this Court had in fome of the 
cafes bordered on things fpiritual.” And the Inclination of 
Ld. C. J. Eyre*s opinion to the fame purpofe may be col- 
leded from the manner of his dating the quedidn in Heme 
V. Ld, Canfdeu {b). The ilrength of the argument on the 
other dde reds on the inconvenience there pointed out by 
Ld.C.J. namely, the pofllbility of two diderent rules 
prevailing on the fame law, one in the courts of Wefimm- 
Jier, the other in courts of peculiar jurifdidion, where the 
tribunals in the ultimate refort are not the fame. But 
this inconvenience exids in cither cafes, and is not there¬ 
fore a concluGve objedion. As where the courts of 
equity and the fpititual courts have a concurrent jurif¬ 
didion in matters of tithe ami matters of legacy. Or, as 
where the courts of Admiralty and of common daw have 
concurrent jurifdidion in the cafe of mariners’ wages, 
where the contrad is made at fea and is not under feal, 
and in bonds of hypothecation which ate under feal. S(i 
the plantation courts of Chancery in matters ariiing there^ 
and ^e court of Chancery herd, where the parties live 
in England^ have concurrent jurifdidion (r), though the 
ultimate appeal from the one is to the King in council, 
and not to the Houfe of Lords, as in the cafe of the other. 
The fame took place formerly on contrads of marriage^ 
before the jurifdidion of the fpiritual court was taken 

(r) Salk, 404. 

awag 


(0) % Vntr, le. 
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•way by the ftat. i 6 G». ft. e. 33. /. 13.: arti«J other In- 
ftailtfes are enamerated ia Bac, Abr. Prohibition, L. $• 
None of thefe concurrent jurifdidions could exift if the 
poflibility of conili^ling decifiona were an objedion. 
And fuch objediion is alfo inconfiftent with the law aa 
now fettled in Pu// v» Hutchins {a\ that a party is too late 
who cornea after fentence fur a prohibition where the de* 
fc€t in the court chriilian is in the trial and not in the 
jurifdiSHon, So where two libels are exhibited agai'ift two 
inhabitants of a parifh fur tithe, and they fet up a modua 
over the whole pariih, if one fubmit to the trial in the 
court chtiftian, and the other obtain a prohibition before 
trial and try at common law, the one cafe may be ulti* 
matcly decided before the dckgates, and the other by the 
Houfe of Lords, who may decide differently. But thit 
inconvenience cannot alter the law. QLord ElUnborougb 
C. J. and Li Blanc J. obferved, that there the inconveni¬ 
ence would arife from the party’s own fault, who did not 
apply in time for a prohibition.] In Hill v. Good{h) 
Lord C. J. Faughan takes a diBin£lion, which is con¬ 
firmed in Winmouthv, Collins [c) between (latutes which 
give a new jurifdhSfion to the temporal courts, and thofe 
which are dire£Iory to the jurifdiftion which before had 
cognizance of the fubjefl. In the latter cafe the court 
will not prohiMt the eccUfiafiical court from proceeding, 
though the conftrufiion of the ftatute may come in quef- 
tion. Nqw here the afis in queftion do not alter the ju« 

• rifdi£Hoii; they confirm to all the fame rights they had 
before. The Podgemoer afk ftates the moor to be near 
the parifliet, and makes the allotments parts of the parifbes 
where the^enemcatt in tefped of which they were made 
are fituated; and it favet the right of the King. The 

(«) Ctwf. 41s. (S) Kugh. 304. (c) ftld. lUy. <50. 

VoL.V. Aft High 
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I^gh Ham makes the part thereby inclofed fubje£l; to 

the fame charges it was before. The flat. 2 & 3 Ed* 6. 

c* /• 3* makes the tithe of increafe of cattle on any 

lands of which the parifh is not known payable to the 

redlor of the parifli where the owner of the cattle refided. 

Neither of thefe ftatutes gives the temporal courts any 

* 

new jurifdI£llony nor alters or alKefts any jurifdi£lion 
which the ecclefiaftical court had before ; but the direc¬ 
tions are general, and muH be taken with reference to the 
court which had juTifdi£lion of the fubje 61 matter brfore. 
At any rate, .however, before prohibition is (ir.inteJ it 
ought certainly to appear, which it does nor, that the ec- 
clefiaftical court necelTarily decided this cafe on the con- 
ftrudion of the ftatutes: after feutence the plaintllF cannot 
complain of the defe^.of trial of the modus or boundary. 
The ground of its decifion might be that Sedgemoor was 
not extraparochial, and in that cafe the King had no riglit. 
This would not be conftruingthe a£b,but deciding on a fa£);. 
The fum given may have been for the tithes of increafe 
of cattle under the ftat. 2 & 3 Ed* 6 . which creates fuch a 
charge, and the flat. 37 Geo. 3. which maintains it, even 
fuppofing the parifli to which the moor appertains to be 
uncertain. It is not alleged by the ecclefiaflical court 
that thefe lands were extraparochial before the a£I, and 
were only brought within the parifli by its operation, in 
which cafe it might be faid that the faving of the King’s 
right (if it were not previoufly granted away) ought to 
operate. 

Ettrrotigh contra. The ftatute in queftion cannot be 
faid to be diyeftory to the ecclefiallical .court, wherein no 
mention is made of that jarifdi£lion,but which merely con¬ 
tains general provifionsi which mufl; of courfe be taken to 

■ »pp'r 
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appl]r to the courts of common lav. Neither can it be 
faid that the ecclefiaftical court has not proceeded to ad* 
judge tithe to the re£tor upon the confl:ru£lion of the Sedgi^ 
moor aclii as bringing the allotments within the pari(h ; 
for the place, which was before alleged to be extraparo* 
chial, is dented to be fo by the ref^or in his anfwer, 
caufe the inhabitants of the parifii of High Ham claimed 
rights of common on Kin^i Sedgemoorf which was parcel 
oF the feveral pariflies adjoining, and that tbi aS did not 
mention it to be extraparochial, and that the allotments 
under the aH were made in refpeft of fuch rights of com¬ 
mon appurtenant to the tenements in the parijh^ &c.; and 
that the adt of the 37 Geo. 3. fubjed^ed the allotments to 
the fame charges^ &c. as the tenements in refpedl of 
which they were made; evidently putting the whole cafe 
upon the adls as having virtually made thofe allotments 
parts of the parilh, and fubjed^ to the fame burthens as the 
old inclofures. Now the only objedf of the Sedgemoor adl 
was the divifion of the moor between the lords of manors 
and the commoners claiming rights thereon before the 
ftatute, and nothing is faid refpedling the fight to tithe, 
which is therefore left as it was before. No parochial 
rights were ever before excrcifed on the moor, nor does 
the adt (late it to be within the boundaries of any parifh, 
but lying near or adjoining; though by way of diftindlion 
the feveral parts are allotted to particular pariflies. Then 
the claufe in the High Ham adl, 37 Geo. 3. diredfing the 
allotments to be fubjedl to the fame ** charges** as the 
old tenements in rcfpcdl of which they w'cre made, 
merely relates to private charges, &c. on the eflate, fuch 
as dower, mortgages, &c. according to Moncajler v. Wat* 
fon (j), and does not relate to tithe j the re^ors of the 
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feveral parifkca being no parties to the acl, but merely tTiCf 
liOrds and Commoners; and the accompanying words, 
fuch as ufes, eftates, truds, &c. explain the meaning of 
the word ehargn, [Lawrence J, A (imilar claufe in the 
cafe of the Stonehoufi Bridge a£l lately (a) received the fame 
condroAion.] Then the lad claufe but one faves to the 
lords of the manors all their privileges, except fuch for 
which compenfation was made, and which were intended 
to be barred by the a£^, namely, common of pa dure. 
And the lad claure faves all the King's right and title with 
the fame exception. Now if any perfon were before en¬ 
titled to the tithe of the allotments which were extraparo- 
chial, it mud have been the King. It is clear therefore that 
the eccledadical court in giving the reflor the tithe of fuch 
allotments has mifcondrued the aOs, the interpretation of 
which belongs exclufively to. the courts of Wefiminfier^ 
and therefore the mifeondrudion of them is a good 
ground of prohibition after fentence: the fentcnce itfelf 
is the gravamen; for till then it could not be known that 
the court below would mifcondrue the a£l8. The cur¬ 
rent of authorities from the time of James the fird to that 
of the doubt exprefled by BuUer J. in Lord Camden v. 
Home, in Error (^), (which doubt was not warranted by 
the authorities then mentioned, and upon further invedi- 

(«) H. 44 Cm. ]. JSf. Rm That was a cafe fent vp firon the Court of 
Quarter Scffioni in Dtvn^rtf upen a ^ueflion concerning the validity of a . 
poor rale. The ftat. 7 Gtc, for budding Sienrievft BriJgtt I7 /. 19. ex« 
enpted it from « the tand^tax cr any other public or parochial late or tat 
o whatfoever}'* and by / xo. provided that certain perfona and their heiiS 
ftaold Sand feilhd of the tolla of the bridge to the fame ufet, trulls, auS •> 
** eflates, and fubjcdl to the fame wilis, feulementi, limitations, remain* 

« 4cfs, tbargiit tenures, tents, and incumbrances’* at the ferry was In lien 
of which die brUge was ereflcd. And held that the word thorgtt only ew> 
leaded to frivatt charges on the eftate. 

{1) 4 firm Rtf, 396, 7. 
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gation would probably have been removed from the mind 
of the learned Judge), (hews that where the ecclefiaftical 
court a£tt contrary to the rules of the common law in any 
matter of common law cognizance, fuch as the contrac¬ 
tion of acts of parliament, the courts of Wejlmxnfitt will 
prohibit it. This was the exprefs deciGon of the court in the 
cafe cited by the fame Judge from 2 Roh Abr^ 306.//. 10. 
and it is conGrinedby other authorities. Where indeed the 
objection is only to the trials it is the fault of the party if 
he do not apply before fentence j and.me eot^at but that 
the Court below may have decided wrong on the fa£l, and 
not on the law $ but where the fentence is the grievance, 
he can never come too late. The dodlrine referred to as laid 
down by Lord Loughborough in Home v. Lord Camden (<i), 
that the expoGtion of the ftatute law appertains to the 
king's courts of record, and ought to be difcuflcd and 
determined in thofe courts,*’ is not new, but is conGrmed 
by the whole court in Howe v. Happier (b). That waa a 
fuit in the Admiralty for fcamen’s wages, there being an 
agreement under feal; on which a prohibition went. 
Lord Mansfield there faid, a prohibition is ex debito 
juftitiae if the Court of Admiralty proceed contrary to 
a£l; of Parliament.” The true queftion in thefe cafes is. 
Whether the court below are proceeding againft the 
common law ? If the fentence itfelf dated that the court 
had decided againd a prefcription fet up in a fuit for 
fubdradion of tithe on the ground that it was not proved 
by more than one witnefs, this court would interfere 
by prohibition even after fentence. In Wheelet^i cafe (r), 
the ecclefiadical court had jurifdi£lion over the fubjeft 
matter, namely, the working upon holidays, yet as it had 
mifcondrued the dat. 5 Ed, 6 , difregarding the exception 
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1804. worlcs of necel&ty, fuch as carrying hay, prohibition 
G601P went. Admitting that the church had authority to ap- 
GAv»a^clk. holidays, and to punilh the breakers thereof; the 
court faid that the feaft of St. John Daptiil was a holiday 
hy of Parliament i and therefore it did belong unto the 

iudges of the law whether the fame were broken by doing 
fuch work on that day. So where the Judge of the 
prerogative court had on granting adminiftration to one 
Slawney{a)f taken bond of him with the conditions ufual 
there, but beyond what was required by the ftat. 21 H.H. 
c. 5.$ on prohibition prayed againft proceedings tliere 
on that bond this court was clear that the prerogative 
court could not impofe any other condition than the 
ilatute required} ‘<for they nr.uft take their bond ac¬ 
cording to the law *, and when it is fued the meaning 
and expofition of the (latute, and of the condition of the 
obligation both are to be judged by the courts of common law. 
Again in Sir W. Juxon v. Lord Byron where the cc- 
clefiaftical court had incidentally put a con(lru£tion 
upon a private a£l of Parliament, in which this court 
agreed and therefore denied a prohibition; Lord Hale 
and the whole court agreed, ** that the fpiritual court, 
though they may try matteis cognizable at common law 
which fall in incidentally where the principal is eccle- 
(iallical, yet they (hall be prohibited if they proceed in the 
trial of fuch incident temporal matter othtrwife than the 
common law would.'* In Carter v. Crawley {c) prohibition 
went becaufe the fpiritual court had mifconfltued the 
words of the ftatute of diftributions. And in Berkeley v. 
Morrice{d)^ where the Admiralty Court were prohibited 
for refufing to receive a plea of the ftatute pf limitations. 
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in a fuit for an account between the captain suid owner 
of a merchant (hip, this Court faid, that it was a good 
caufe of prohibition if they did receive the plea and did 
rot give fcntence thereupon as the eommcn laiv requires, . 
Prohibition alfo went in Pierce v. Hopper (a) upon the 
mifconfl;ru£lion of the pilot a£t, 3 Geo. i.c. 13. There 
is no cafe over which the eccteliaftical court have clearer 
jurifdiflion than in matter:< of probate; and yet where 
they had revoked a probate becaufe the executor had be¬ 
come bankrupt, this Court in Adriel MiWs cafe(^) 
granted prohibition after fentence and appeal. So it was 
done in Rebiwe v. Bicherton (c). In Buggin v. Bennett {d) 
prohibition was denied, not becaufe it was applied for 
after fentence in the Admiralty, but becaufe the fuit being 
for feameifs wages, it did not exprefsly appear that the 
contradl was by deed on land: but it was admitted that 
if that had been flicwn prohibition would have gone even 
after fentence: and yet the objeftion would not have 
appeared on the face of the libel. The f.ime obfervation 
will apply to other cafes. In Driver v. Colegate there 
cited (^), the modus fet up being admitted, and the fpirl- 
tual jurifdidtion continuing over the original caufe of fuit, 
there was no necelhty for a prohibition : but no confent 
will give them jinifdidlion w'here the law does not: and 
if the want of it appear in any of the proceedings, prohi* 
bitioii lies. The true rule is laid down in Shatter v. 
Prittid (/), that where the fpiritual couit have cognizance 
of the principal, they Ihall have cognizance of the inci¬ 
dents and acceffaries ; but if the incident be a matter 
merely temporal, they mull proceed there according to 
the courfe of the common law, and not fecundum jus ec- 
clefiadicum. And by the report in Salkeld it is not too 

(a) {1) SHa.i^Q, {e) Busb. it. 

{d) 420J5. (r) lb. [f] CiiUi. nai Sa!k 547. 
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late to come for a prohibition after fentenee | f»r thi fmm 
tence in that cafe it the grievance. And this agrees 'with 
Forfin s, Scott (a). He alfo referred on this head to 
the anfwers of the Judges 'on the great controverf7 in 
it^04i 2 Jfs^,6i2f <$I4* anfwertoobjeS, 2 o,\ to Lord C. J. 
Vaughan' % judgment in Hilly. Good{h)\ and to that of 
Lord C. J. Eyre in Lord Cantden y. Heme, (c) in Dem. 
Proc. Secondly, he contended that the eccleOaflical court 
had no jurifdi£iion to determine on the boundaries of 
pariihes *, that they had done fo in this cafe, and therefore 
might be prohibited after fentenee as well as before. For 
which he cited Keilw. iio.h, 13 Rep. 17. 2 Ifi/l. 599* 

J Bul/lr.i^^. Fe/ler y. Hide, 1 Rel. R^. Vin. 

jibr.'Prohibition,h. I. Phillips v. Stacie, Noy, 147. 
Frezeweiro cafe, 2 Rol. Abr. 319. Haim v. Jefcot, Comb. 
356. Butler V. Tateman, I Sid. 89. 5 Bae. Abr. Prohibit 

tion, 663. H. 18 Vin. Abr. 28., and 1 Gib/. Codex, tit. 9. 
eh. iZ»/o. 239. 

Dampier in reply faid, that the laft obje^ion as to the 
queftion of boundary went to the defe£); of trial only, and 
not of jurifdiSlion ; and therefore unlefs that diftin£lion 
were wholly done away, which was recognized in feveral 
of the later cafes, the objedion ought to have been made 
before fentenee} and if the trial in the ecclefiaftical court 
were fubmitted to, it was no ground for prohibition. In 
FrezeweWs caft, 2 Rol. Abr. 319. pi. 2 . which is the 
ftrongeft authority the other way, being after trial, non 
conftat but that the defe£t of jurifdi£tion might have ap¬ 
peared on the face of the libel: and it it, befldes, fug- 
gefted that the king’s right came in queftioo, where the 

(*) &ytr, 176. 

(^) 304- aod Htrrifm r, BurvuU, ib. tto. ani a ^alr. 15— 9 o« 
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maxim of nallum (empus occunit .regt would apply* 1804. 
And it alfo feems to have been queftioned by XiOrd Oovtm 

in /foiojT. JeJcotla), As to die principal ground of 

^ ^ OAWBlfdk 

ofajedion, the fuppofed mifconftru6Xion of the afXsof 
parliament, he admitted that there was a contrarity of 
authorities, but contended that in principle the mifcon- 
ftru&ion of an aA, refpeding a fubje£l; matter over which 
the ecclefiaftical coqrt had either an immediate or inci¬ 
dental jurifdifrioni was only ground of appeal, and not of 
prohibition, according to the opinion of AJbhurJi and 
BtdUr J uftices, in Lord Camdm v. Home, where the former 
deciiions were reviewed. That die authorities to the 
contrary were chiefly di^a, or elfe were cafes where the 
objeftion after fentence appeared either on the face of the 
libel, or arofe on the conftruflipn of a^s of parliament 
giving limited jurifdiflion to the courts below, within 
which they were to be reftrained} or where the different 
rules of the temporal and fpiritual courts touching the 
fubje£l; matter neceflarily led to a diflTerent refult. But 
here it did not even diflin^ly appear that theecclefiaflical 
court had founded its fentence on the conftruflion of the 
a£ls of parliament, much lefs that any difference of the 
law of that court, as applied to the fubje£t matter, muft 
neceflarily have led to a different conilru^ion than what 
would have prevailed in the temporal courts. 

Cur. adv. vult. 

Lord Ellenborougb C. J. now delivered judgment. 

This comes before the Court on a demurrer to a decli^« 
don in prohibition. The plaintiff applied to this Court fo^ 
a prohibition to prohibit the confiftorial court of the arch¬ 
deacon of Wells from further proceeding in a (uit there in- 
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(lituteil by the (Jefendant Capper againfl; him for tithes of 
land in High Ham; and he grounded his claim to the writ 
of prohibition on this, that the ecclefiafticai court had 
decided in favour of the redtor’s claim to tithe, by con- 
ftruing the a£ls made for dividing, allotting, and tncloling 
Sedgetaoor^ as making a part of that moor, to be within the 
parifli of High Ham, which before was extraparochial, 
and that in fo doing the ecclefiadical court had mifeon- 
ftrued the a£is of parliament. On iliewing caufe againd 
the rule for a prohibition in Et^er Term 1803, it ap¬ 
peared to the Court a proper fubje£fc for a further and 
more folemn difeuflion, and the parties were therefore 
dire£led to declare in prohibition. 

The objedlions to granting a prohibition in this cafe 
are, id, That it is too late after fentence. a. That mif- 
condru^lion of a datute is matter of appeal, and not of 
prohibition. In fupport of the fird ohjedion it is faici, 
that if the defedi of the oiiginal jurifdi£tion do not ap¬ 
pear on the face of the libel, but the objeiflion to the 
proceeding of the ecclenaftical court arifes oUt of fome 
matter incidentally occurring, it comes too late after fen¬ 
tence. And'further, that in this cafe it does not appear 
necelTarily that the ecclefiadical court decided on the 
condru£lion of the iiiclofure a£ls, but might have pro¬ 
ceeded on other grounds to try the boundaries of the 
paridi: and that after the party’s fubmiflion to have that 
quedion tried by the fpiritual court, he (hall not, when it 
has been decided againd him, apply for a prohibition. 
Aiid in fupport of thefe pofitions, 2 Roll, jfbr, 2^0.pi. 2. 
OJley V. Whitehall^ Bunb. 17. Argyle v. Hunt, i Sir. 187., 
the cafe of Market Bofworth, in i Ld. Raym. 435, and 
Bull V. Hutchins, Cowp. 422. were relied on. But as to 

this 
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this firft obje^Ion, we cannot fuppofe that the ecclefiaf- 
tical court proceeded on any other grounds than the con- 
ftru£i;ion of the inclofure a£l8; becaufe> in anfwer to the 
plea of the plaintiff* in prohibition* that the place, in re* 
fytCt of which the tithe was claimed, was ** extra paro- 
** chial,” the defendant has no olherwtfe denied that alle¬ 
gation, than by argumentatively contending that becaufe 
the owners of the lands in the feveral parifhes adjoining 
SedgemOr were in refpe£l thereof entitled to common of 
paftnre on that moor, therefore Sedgemoor was part of 
fuch feveral adjoining parifhes, (although the boundaries 
of each parifh were not certainly known)} and alfo by 
dating the dat. 31 Gio. 3., which is the a£t for draining 
and dividing the moor; the allotment of the commif> 
doners; and the dat. 37 Geo. 3. which is an a£fc for di¬ 
viding and allotting, tnter alta^ fo much of Sedgemoor as 
had been allotted to the panfli of High Ham in refpe6i: of 
rights of common claimed by the owners of land in 
that parifh. So that it is certain that the ecclefiadical 
court had no ground whatever fubmitled to them where* 
upon to exercife their judgment, or from which they 
could conclude that the places in refpe^l; whereof the 
tithe is claimed were certain and defined parts of the 
parifh of Htgh Ham but thefe two a£lsof parliament, and 
the condruflion and effect; belonging to the fame. The 
authorities cited certainly do not edablidi, that in no cafe 
a prohibition (hall be granted after fentence, unlefs a want 
of jurifdidion appear on the face of the libel j for in the 
cafe of Full v. Hutchins^ which was mod relied on, a dif* 
tinflion which applies exprefsly to this cafe is taken be¬ 
tween prohibitum granted for the fake of trials which are 
not granted after fentence, and prohibitions, which not 
being granted before fentence to day trial, becaufe mat¬ 
ters 
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ters triable at the common law have incidentally ari&ii» 
will, neverthelefs, be granted if the ecclefiallical court 
proceed to try fuch matters contrary to the principles and 
courfe of the common law: and, as an inftance of the 
Court's fo prohibiting, Ld. Mansfield mentions the eon» 
firuffion of an aS §f parliament. In fuch cafes no prohi¬ 
bition can go before fentence j for till fentence be given 
the courts of common law have no reafon to fuppofe that 
the ecclefiaflical court will determine wrong f which, 
however, if it (hould do, it is not too late to come then, 
that is, after fentence, for a prohibition; for the fentence 
is in fuch cafe the gravamen ; and fo it was exprefsly 
ftated to be by Holt, C. J. and the Court in Shatter v. 
Friend, Saii, 547. 


This brings us to the next point, Whether the ftatutea 
of the 31 & 37 Geo, 3. have been, in the prefent inftance, 
aiifconftrued ? and if mifeonftrued, then that queftion 
which is the fubjed of the fecond obje£lion arifes, 
namely, Whether fuch mifconftru£Iion be a ground for 
prohibition, or merely of eppeal ? As to the aflual mif- 
conftru£lion of thefe ftatutes, it will not be neceSary to 

t 

lay any thing j for the counfel for the defendant has not 
even argued that theeflFe£l of them was to make the allot* 
ments part of th? p^iih of High Ham^ 

The laft queftion, therefore, which is certainly a con- 
fiderable one, alone remains to be difeufled. If thid 
were a queftion which came now for the firft time to be 
confidered, we might incline perhaps to think it Ihould 
he deemed matter of appeal rather than of prohibit 
been, according to the opinion of Mr. J. BuUer in Heene^m 
14 * Ctunden, 4 Term Rep* 397, where hie fays, ** Ijf the 
$ coiurl 
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•onrt below ha?e jurifdtflion OTer the fttbje£(» though 
thcf miftake in their judgment, it is no ground for^pro- 
hibitV>n, but only matter of appeal.’* But, confidering 
the current of authorities from the earlieft times down to 
the period when that cafe came before the Court (the 
authority of which, as to that point, received, it will be 
recollefied, no confirmation in the Houfe of Lords; the 
point itfclf not being neceflary to be decided in order to 
the determination of the cafe then in judgment): and re* 
membering alfo, that in that very cafe, (reported in i H» 
BlaCu 5IS*}) alfo in Brymer v. Jtkyns, i H, Bh 164. 8 c 
188., Lord Loughborough and the other Jugdesof the 
Court of C. B. clearly confidered the mifconilruflion of 
an a£l of parliament as ground of prohibition: adverting,. 

I fay, to thefe authorities and circumflances, we can* 
not feel ourfelves warranted in holding, that the 
grounds of granting prohibitions are fo narrow and 
limited as to be confined folely to cafes of excefs of jurif^ 
di£lion. Mr. J. Blachjtone, in the third volume of his 
CommentarifSf c. 7., fpeaking of the writ of prohibition, 
fays, that ** it may be direded to the courts chriftian, 
** the univerfity court, &c. where they concern them- 
** felves with any matter not within their jurifdiflion: 
** or if^ in handling matters clearly nmthin their cognhaneet 
they tranfgrefs the bounds prefcribed to them by the 
“ laws of Englandi as where they require two witnefles 
to prove the payment of a legacy; in fuch cafes alfo a 
« prohibition will be awarded. For as the of figning a 

<< rcleafe or aflual payment is not properly a fpirltual 
** queftion, but only allowed to be decided in thofe 
" courts, becaufe incident or accefiTary to fome original 
queftion, clearly within their jurifdiftion, it ought 
« therefore, when the two laws difier, to be decided, not 

<( according 
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** according to the fprltuali but the temporal law; elfe 
« the fame queftiou might be determined different ways, 
(( according to the court in which the fuit is depending; 

an impropriety which m wife government can or ought to 
** endure ; and which is therefore a ground for prohibition" 
This opinion of Sir William Blackjlone feems to be the 
fair refult drawn from a great variety of cafes in which 
prohibitions have been granted, and where the ecclefiaftical 
court had moil undoubtedly cognizance, but had deter¬ 
mined matters of the common law, incidentally aritingi 
in a manner different from that in which the courts of 
common law would have decided the fame points. And 
that fuch are proper grounds of prohibition has been alfo 
allowed by the moll confiderable Judges who have at 
different periods fat in Wejlminfler Hail- It will be fuf- 
hcient fliortly to mention fome of them. In 2 Roll, Ahr, 
301. pi, 11. it is dated that if a woman, after a divorce a 
menfa et thoro, fue in the ecclefiadical court for a le¬ 
gacy given to her, and the releafe of the Baron be pleaded 
and difallowed, a prohibition (hall be granted. In Bojlard 
V. Studleyy 2 Lev, 209., a legacy was left to. A, and B ,; 
A, died, and the executor of A, fued in the fpiritual court 
for A*s (hare} there being no furvivor(hip in fuch cafe by 
the law ecclenadical; whereupon B, fued a prohibition ; 
and, upon argument, it was adjudged that the pro¬ 
hibition (hould ftand. And Lord Chief Baron Comyns 
in his Dige/lf tit. Pr^bitionf G, 23. introduces (his cafe, 
by dating as a rule of law the conclufion which refults 
from it, via. that prohibition fhall go, **if a fuit in the fpU 
ritual court he determined contrary to the right at common 
taw,” In* I R(dL Rep, 12. in a fuit for tithe, an award 
was pleaded, and {urohibition moved for, as this was a 
matter triable at law} but denied. And the Court faid, 

a£ 
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if the fpiritu^l court have cognizance of th.e principaly 1804. 
they (hall have it of the incident, though triable at com- ' ” 

Gdvl9 

mon law. But Lord Cole added, if the fpirituat court egm^ 
Jbould decide othervjife on fuch award than it ought by common ®****^* 
JaWf that then a prohibition (hould be granted ; which 
was allowed by Doddridge, In Sir William Juxon v. 

Lord ByroUf 2 Lev, 64., in a fuit for tithes by mort¬ 
gagor in pofltdloii, the mortgagee came in pro interejfefuo^ 
and the ecclehaftical court decided againO: him; and 
prohibition was denied, becaufe they had done right. 

But Hale and the whole Court agreed, ** that though the 
** fpiritual court may try matters cognizable at the com- 
“ rnon law which fall in incldentaliy, w'hcre the prin- 
cipai is ecclefiaftical; yet they (hull be prohibited if 
they proceed in the triaji of fufh incident temporal 
•* matter otherwifc than the common law would.** The 
authority of this c.ife is ieco;!nlzed by Lord Mansfield in 
Full V. Hutchins. And in Shatter v. Fricndt Carth, 14Z. 
where payment of a legacy was oflercd to be proved by 
cue witnefs and difallowcd ; after fentence, prohibition 
was awarded on tliis ground, that where the fpiritual 
court determine any incident temporal matter, they muft 
do it according to the courfe of the common law; and if 
they do not, a prohibition will go: as if they require the 
revocation of a nuncupative will to be proved by two 
witnefles; or hold that tithes are not well fet out without 
notice to the paifon. All thefe, it is to be obferved, are 
cafes of things w'ithiti the jurifdiflion of the fpiritual 
court, and might be the fubje£l of appeal. And autho- 
lities. may be found equally (Irong as to the courts of 
Wejlminfier Hall interfering by prohibition Where iUtutes 
have been expounded otberwife than the courts of com¬ 
mon law would expoundthem. As to which 1 will firit refer 

to 
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to tBe anfwers of all the Judges to the compldint eshibited 
by Archbifliop Bancnft in the reign of Joe* i., one of 
which was, ** that the Judges, under colour of autliority 
to interpret ftatutes, in favour of their prohibitions, made 
caufes ecclefiaftical to be of temporal cognizance.” To 
which the anfwer was; *< As for the Judges expounding 
** of ftatutes that concern the ecclefiaftical government 
or proceedings, it belongeth to the temporal Judges.” 
2 Jnfl, 614. WhtiUi% cafe, in Godhold^ 218, was a quef- 
tion on a ftatute within the jurifdi£tion of the cede* 
fiaftical court; for the ofience was by the ftat. 5 E, 6. 
e . 3. f. 3. puniihable in that court, and the truth and 
validity of the defence was a matter for them to deter* 
mine, (fs.), whether the carrying the hay was a work 
of neceffity within the meaning of the 6th fe£lion of that 
aft of Parliament; and if that Couit decided improperly 
thereupon it was fit matter for an appeal: yet a pro¬ 
hibition was granted, <* becaufe it was for the Judges to 
fay whether a holiday created by aft. of Parliament wdre 
broken or not. Upon this cafe Mr. Juftice Buller^ in 
Homi V. Lord Camdent has obferved, that the Judges muft 
have confidered this as a cafe without the jurifdiftion of 
the ecclefiaftical court, as being excepted out of the aft; 
of Parliament. • But it feems rather that the ground of 
the determination was, that the ecclefiaftical court held 
that to be a breach of the ftatute, which the courts of 
common law would not have holden to be a breach: and 
as the offence was created by the ftatute, they would 
prohibit in cafe it were mifeonftrued. Not that tho 
fpiritual court had not jurifdiftion to conftrue it, but 
that the mifehiefs of mifeonftruftion were to be pre* 
vented by prohibition. In 2 Rdl, Abr, 303. pL 27. pr«|» 
hibitioB was granted to the delegates, to prevent their 

granting 
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granting adminiftration to one nearer of blood by tbeir 
law, blit not fo near by ourg: and this reafon was af- 
£gned for it^ becaufe this being ordained by ilatutiie 
ought to be Interpreted according to our law j and, as 
the book fays, prohibition was granted to irjf ike /aw. 
Upon which Mr. Judice Bullet has obferved, that no 
prohibition can be granted for the purpofe of trfing the 
law: but this obfervation feems well anfwered at the 
bar} for the book can only be underdood to mean and 
refer to that trial of the law which conftantly takes place 
when the plaintiff is dire£led to declare in prohibition, 
in order that the law upon the matter in difpute may be 
thoroughly difeuJed and fettled. This cafe was in Mich, 
term, 2 1 >. I. } and a fiinilar point was determined in 
another cafe, Nil. 22 Jac. 1. ibitl. pi. 28. Ill the fame 
book alfo, fol. 302. pi. 19. it appears that prohibition 
was granted to the fpriritual court in a proceeding on 
the ftat. 2 E. 6 . r. 13. / 2. for not felting out tidies; 
becaufe that Court held it not a fudicient felting out, the 
parfon not being prefent; it being fuflicient by our law, 
although the parfon be abfent: which cafe was relied on 
in that of Shottcr v. Preind, already mentioned. In 
Berkley v. Morris^ Hardrefs^ 502. in a proceeding in the 
Admiralty for an account of a merchant fliip taken as 
prize, a plea of the ftatutc of limitations was refufed ) 
and the Court of Exchequer, Hale being the Chief Baron, 
held that the plea ought to have been received; for that 
the ftatute was pleadable in the Admiralty; and if it were 
not received, that the rejefting it was a good caufe of 
prohibition; and lihewife if they received it, and did not give 
fentence thereupon as the common law requires. In Carter v. 
Crawley^ Sir T.Ray. 496. the queftion was, if the repre- 
fentatlvcs of a dcceafed aunt of an inteftate were entitled 
Voj.. V. B b xq 
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to a (hare ol' fals perfonal eSafe under the Satute of diSii- 

V 

butioas, jointly w 4 th a living aunt of the inteflate ? And 
there (p. 497.) Lord North faiil, ** whatever is deter- 
' mined at common law to be the true meaning of that adl 
mud be a rule to the ecclefiaftical courts \ for the courts 
of common law are eniruded with the expofition of a£ls 
of parliament, .ind we ought not to fuffer them to proceed 
in any other manner than (hall be adjudged by the King’s 
courts to be the true meaning of the ad.” And though 
there were, according to Freeman^s Report^ 297. a differ¬ 
ence of opinion, yet that was as to the condrudion of 
the datute of didributions, and not as to the abovemen- 
tioned pofition of Lord North, for the purpofc of which 
this cafe is now cited. And in the cafe of Pearfi v. Hub» 
hardy Strange, 24^. it was a matter for the Admiralty Court 
of Cinque Ports to determine, whether t!ie party under the 
true condrudion of the ad of parliament, 3 Geo. 1. were 
liable to the penalty for navigating a (hip, not being a 
member of the Trinity Houfe: it was the proper forum 
fpecially appointed by the datute to try and decide on the 
offence, if the offender w'cre found within the jurifdidion 
of the fame; and if they gave an erroneous judgment, it 
might be correded on appeal: yet the Court interpofed 
by prohibition : and Lord C. J. Pratt there coniiders not 
only a want of jurifdidion as a ground of prohibition, but 
alfo the circumdance of a Court proceeding by tlie rules 
of the civil law deciding otherwife tlian the courts of 
common law would upon the fame fubjed. For he fays^ 
« admitting the cafe to-be within the intent of the ad^ 
*( yet furely in the cafe of a freehold we ought to be fa- 
« tUfied of that removal, i. e. of the judice of that re- 
« moval, by their (hewing a power to make by-laws 
« and every other dep neceffary to make a lawful re- 

1 moral s 
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« mopal; and for want of tits as well as for want of 
“ jurifdiSllWf I think no confultation (hoald go.” The 
fubjeA matter of all thefe cafesj both as they in?olred the 
determination of quellions of a temporal nature, and the 
conftruAion of llatuLes, was clearly within the jurifdic- 
tion of the feveral courts prohibited. They are cafes is 
which the judgment given below might have been cor- 
Tfded on appeal: an'd fome of them are cafes where the 
common law courts have taken upon themfelves the con- 
dr a6;ion of a£ls of parliament made refpefling fubjedls 
peculiarly relating to the inferior courts fo prohibited, and 
have yet even in fuch cafes granted prohibitions when 
fuch inrcTiv)r courts mifeondrued thofe a^s of parliament. 
And the didiii£l;ions attempted in the argument for the 
defendant fail in {hewing that the queHion now under 
conlideratiun does not fall within the authority of thofe 
determinations in which prohibitions have been granted | 
for the cafes cited (hew that prohibitions have been granted 
in queftions within the jurifdiidion of fuch 'inferior 
courts, not merely where the rules of the two jurifdi£iions 
neccirarily clafh with each other, or in cafes of conRruc- 
tion of ftatutes regulating their jurifdi£iions; but that the 
courts of common law have in all cafett in which matter of 
a temporal nature has incidentally arifen, granted prohi¬ 
bitions to courts acting by the rul^s of the civil law, where 
fuch courts have decided on fuch temporal matters in a 
manner ditferent from that in which the courts of common 
law would decide upon the fame: and that this has been 
the do£irine of the Judges, not only in the time of Lord 
Cokif when a coniiderable degree of jealoufy fubfifted be¬ 
tween the courts of Wtfiminfitr^hall and thofe of ceded- 
uftical jttrifdi£lion, but in the times of Lord Hate, Lord 
Holt, Lord C. J. Pratt, and as lately as is the time of Lord 
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1804. Mansjield, who in the cafe of Full v. Huiebins particularly 

“ inftanced the mifconAruflion of an a£l of parliament as a 

Govld 

tgainft ground for prohibitioni even fentence} the reafonsof 
OArvxi, CJk. fti-ongiy marked by Sir W’m, Blackjlont in the 

paflage already cited from bis Commentaries. And to 
ufe by adaptation to this fubjeft a part of the words o£ 
Lord C. J. Vaughan^ in Hill v. Goai^ p, 304.1 and whofe 
authority has been quoted to Ihew that the common law 
has encroached on matters fpiritual, it may be faid, 
« though if the granting prohibitions to the fpiritual 
** courts were res integra noW} we might not fee reafon to 
grant them in any cafe, the matter being wholly of ec- 
** clefiaftical conuzance-,” yet as ** many prohibitions 
** have been granted to the fpiritual courts in cafes upon 
« the conftrudion of different (latutes, and hfter fo many 
parliaments wherein no complaint has been made, or 
(( certunly no redrefs given, it cannot be expelled we 
** ffiould againfl; fo many judicial precedents take upon 
<( tts to alter the law fo long pradlifed.*' For thefe rea- 
fons we are of opinion that the prohibition fhould 
ftand. 


. The King againji Corrt. 

June 15th. * 

The voluntary *^1118 indidment framed on the (lat. 11 Geo. 1. r. 4. 
officerofVeor'.^^ / 6 . againft the defendant, as bailiff* of the borough 
fb IwT., of IvlehM, (or abrentiog himfelf from a corporate 
■"“•■"g (or tlie eleQioa of a new bailiff for that borough, 
(Ti Ivelehejler in the county of Somerfet is an an* 

e.4 / 6. ttoiert dent borough, and incorporated by cliarter of the 3d and 

.'liii pretence at . • w • . ..•m. 

fitch chief officer 4th of Philip and Mary^ by the name of .the bailiff and 

. be imtjpa y by 

the coaitiiuiion bf the corporation to conftitute a lesal corpotate aflemUj for facb porpofe. 

5 burgefes 
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burgefles of the borough of Iveleb^er, which direfis Aat 
there fliould be one bailiff* to be chofen of the burgefles 
in form thereinafter fpecified. That the charter named 
John Philips Burgefs, an inhabitant of the borough, to be - 
the firil bailiff, to continue in office till the feaff of St. 
Michael the Archangel^ and until another inhabitant or 
burgefa fliould be nAde ruler and fworn to that office ac* 
cording to the ordinances, See. after fpecified. And 
granted further, that there fliould be twelve burgeffes to 
be called the chief burgeffes and counfellors of the fame 
town for all matters touching the government of the 
fame*: and that they the chief twelve burgeffes (hould be 
from time to time aiding and affifting the bailiff for the 
time being in all matters touching the faid borough. 
That the faid capital burgeffes and counfellors of the borough 
for the time beings or the greater part of them, from time to 
time fliould have power yearly and every year in September, 
viz. on the Monday next before the feaf of St. Michael 
the Archangel, to chufe and nominate one of ihemfehes who 
Jliould be bailiff of the borough for one whole year then ne^ 
enfuing; and that he after his election and before his 
admiffion fliould take the oath of office on the Monday 
then next following his flection as afurefaid, before the 
bailiff being his laji predectffor, if he Jhnuld he alive and 
prefent, in the prefence of the other chief burgefles for 
the time being ; and if the faid bailiff his predeceffor fhould 
be then dead or ahfnt, then before the chief burgefles for 
the time being, oY the greater part of them. The indl^- 
ment then dated, that the defendant, late of the parifli 
of Ivelch^er in the borough of Ivelche'ler aforefaid, in 
faid county of Somerfet, on the 15 th of September, 
the 43 Geo. 3. was and from thence until and upon the 
Monday next before the fead of St, Michael the Archangel, 
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ip the 43d year aforefaid, and afterwards viashiMiff tf the 
foidborough; and that on A/Wioy next before thefeaft of S/. 
Michael the Arcbangeli in the 43d year aforefatdi certain of 
the then capital burgefles of the borough alTembled cogedier 
at the Guildhall of and within the f^id borough, the fame 
being the ufual and proper place for that purpofe, in-order 
to chufe cue of themfelves to be hai!:ff 4 oT the enfiiiiig year; 
and it was then and there the duty of the defendant as fuch 
bailiff as aforefaid to attend and be prefent at fuch eltBim t 
neverthelcfs the defendant not regarding his duty in that 
behalf, nor the Hatute, &c. upon the faid Monday next 
before the feaft of St, Michael the Archangel^ in the 43d 
year aforefaid, the fame fo being the charter>day for fuch 
election as aforefaid, unlawfully and voluntarily did abfent 
hlmfelf from the faid affembly fo holden for the pwtpofe of 
fuch eleSiion cf a bailiff of the borough^ and from fuch or 
any ether ele^ion of the faid offeer^ contrary to the form of 
the llatute, &c. in contempt, dec. 

After verdict it was moved in arreil of judgment, ift, 
that, the flat. 11 Geo* 1. r. 4. on which the indi£lment 
was framed extends only to fuch chief oflicers of bo¬ 
roughs whofe prefence is neceilary to an ele£iion, and' 
that it does not appear from the conltitution of this bo¬ 
rough, as fet forth in the indi£lment, that the prefence of 
the defendant as bailiff and chief officer of the corporation 
was neceffary to the holding of a corporate affembly for 
the elediion of his fiicccffor. adly, Tliat there is no 
renue laid to the offence charged. 

GibhSi Lens Sdl'jt., Dampter^ and Pell, (liewed caufe 
againff the rule, id. The law creates a duty in all the 
members of a corporation to attend corporate meetings, 

and 
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and more particularly in the chief officer, whofe duty it 
is to prefide. And therefore it was faid in Reg, v. tii 
Bailiffs of Ipfwich (/i), that nothing could be done at a 
corporate aOembly without the prefcncc of the bailifiFs, 
being the heads of the corporation ; and that, though no 
fpecial provifion were made for it in that charter % for 
that the quorum claufe was no more than the law would 
imply (^). Then the flatute 11 G. 2. is only confirma¬ 
tory of the general law, and aflumes, rather than creates 
the neceffity of the chief officer’s attendance, though Oidy 
for the purpofe of prefiding at a corporate meeting for 
the ele£lion of his fucceiTor; fur without him the cor¬ 
poration cannot be faid to be complete, and cor.fcquently 
no corporate zSk can be done. With this view the 6th 
claufe is framed in the disjundliive, ** that if an) mayor, 
** bailiff, or other chief officer fhall voluntarily abfent him- 
** felf, or knowingly and defigncdly prevent or hinder the 
** eledion of any other chief officer, &c. he fhall fuffer 
“ fix months’ imprifonment,” &c. The object of the 
flatute was to infure the annual eledlion of the chief 
officer of every corporation, which it was in the power 
of the then chief officer to fruftrate or delay, either by 
wholly abfenting himfelf on the charter or preferiptive 
day of ele£lion, by which no corporate alTembly could be 
holden i or if prefent in the firfl; inflance, by irregular 
condu£l in the mode of e]e£lioii, or by diffulving the af- 
ferobly before the bufinefs was concluded. Therefore 
his voluntary abfence was made a fubftantive offence ai 
well as his defigncdly hindering the election, which latter 
might be committed by him when prefent: and the for¬ 
mer may be committed, though he were not included in 
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1804. the quorum claufe of elefiion. The provifion in the 
Ki‘ f charter for the new bailiff's taking the oath of oflSce 
agMnfi before the chief burgeffes in the abfence of the hft bailiff 

^ CoaBY. . ", 

was riot intended to ^iifpenfe with his attendance^ but to 
provide a fubflitute for it} and render the ele^ion valid, 
notwithflanding fuch his alifencC} which would otherwife 
have been invalid. The fwearing in is alfo on a dap 
fubfequent to the ele£lion, and therefore no inference 
can be drawn from that provifion to (hew that his pre¬ 
fence might be difpenfed with at the ele£iion. And 
though the ele£lIon claufe does not mention the bailiff 
by name; yet being always a capital burgefs, he was 
confldered as fufficiently defignated under that general 
defcription, in which charadler he would have voted. 
But the necedity of his attendance as chief ofRcer is for 
the purpofe of pre/tding^ which duty in his abfence muff 
be performed by another. And here it being exprefsly 
alleged that it was his duty to have attended, if it were 
not foj he ought to have (hewn it at the trial as matter 
of defence. Dormcf^s cafe, 2 Leon. 5. adlp} As to the 
want of venue, abfence is a negative adl, and therefore 
needs no venue; as in an indiflment on the flat, i EHz. 
r. 2. for abfenting from church. 1 Hawk, e, 10. / 5. 
But if a venue were neceffary in this cafe, it is fuiEcientfy 
hid; for the place is mentioned where the e]e£lion ought 
to have been made, namely, « at the Guildhall of and 
noithin the /aid borough and it is alleged that it was 
then and there the defendant's duty to have attended and 
been prefent, and that he abfented bimfelf therefrom. 

Burrough in fupport of the rule, iff. The corporation 
is alleged to confift of a bailiff and twelve capital bur¬ 
geffes, which latter are to be aiding and q^ing to the 

bailiE 
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bailiiT. Therefore where the charter afterwards dire£ls 1804. 

the ele^Iion of the bailiff to be made by the faid capital ' 

L ir » * f K.IHO 

burgeiks and counfell^s” that mull mean exclufive of the 

bailiff for the time being; though if it were other- 
wife, his interference in the ele£tion would only be in 
his chara£ter of capital burgefs, and not as bailiff, and fo 
not within the ftatute. The objefl of the (latute was' 
not to enforce the attendance of chief Officers of cor¬ 
porations where it was not before required, and where it 
would be nugatory, but as the a€l itfelf expreffts it, to 
prevent the inconveniences arifing from want of fuch elec¬ 
tions being made upon the days appointedwhich 
inconveniences arofe “ by the contrivance or difault of the 
perfon who ought to hold the court or prfide in the aflembly 
where fuch eledlions were to be madefor remedy 
whereof it ena£ls, ** that if in any borough, 8ec. no 
election fhall be made of the chief officer upon the day 
appointed by charter or ufage, or fuch ele£lion being 
made (hall afterwards become void, whether fuch omif- 
fion or avoidance fhall happen through the default of the 
i^cer who ought to hold the court or preftJe^ fjft. or by any 
accident, the corporation fhall not be diffulved or difabled 
from ele£iing fuch officer for the future.** And then it 
goes on to provide that on a future day ^'the members or 
perfons having right to vote at or to do any other afl necejfary 
to be done in order to fuch ele^ion** fhall forthwith proceed 
to the elcdlioh. The whole purview of the a£k (hews 
that the 6th claufe which punifhes the chief officer vo¬ 
luntarily abfenting himftif, or defignedly hindering the 
ele^ion on the charter or ufage day, was only intended 
to apply to fuch chief officers whofe abfence or hindrance 
could fruflrate the eleflion, to whom only the mifehief 
to be Kctnedied and the nature of the remedy could 

tpply. 



37? 


CASES IN TRINITT TERM 


1804. 

Tbe Kthg 
Cpl»Y. 


apply. And it was neceflary that the claufe fliould be 
framed in the disjunflire, becaufe the mifchief might 
arife as well from the abfence of fuch an officer as from 
his mifcondufi when prefent. Then the allegation that 
it was the defendant*! duty as bailiff to attend the elec¬ 
tion is a mere inference of law not warranted by the 
premifes. 2dly, As to the want of venue i this is not 
fuch a negative a^ to which no certain place can be af- 
figned i for the defendant's attendance, if neceiTary, was 
a local duty, and his abfence from the proper place in 
order to bring him within the words of the a£l, muft 
have been voluntary^ and is fo alleged to have been. The 
offence then was not only capable of having a venue 
affigned, but could not properly be defcribed without 
one. Then it is not fufficient that a place be named in 
an indictment unlefs it be named by way of venue} 
whereas the only mention of the borough Df Ivelclbejlsr is 
cither as an addition to the defendant or as defcriptive of 
the place ^here the Guildhall was, which in itfelf is no 
venue. 

Cur, adv. vulU 


Lord Ellenborough C. J. delivered judgment. 

This is an indi£tment againft the defendant as bailiff' 
of Ivelcbejiery charging him with having, in breach of his 
duty, unlavjfttlly and voluntarily abfented himfelf from an 
affembly or meeting of the twelve capit&l burgefles of that 
borough, holden on Monday next before the fealt of St, 
Michael laft paft at the Guildhall 6f and within that bo¬ 
rough, purfuant to the charter of Philip and Mary, for 
the ele^iion of a bailiff on that day, againfi the form of the 
fiatute^ i,e, of the iiG. 1. c,4,f6. Upon a motion 
in aireft of judgment two objections have been taken to 

the 
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the indidment j ift, That it does not appear to ha?e 
been tie necejfary duty of the defendant (who is admitted 
to have been in virtue of his office of bailiff, chief (^er 
of the borough), to have been prefent at the meeting of the 
capital hurgejfec holden for the eUBion of his fuceejfor, adly. 
That there is no venue laid dn the indidlment, from 
which a jury may come for the trial of the feveral fadls 
alleged in the indidment, and upon which iffiie is joined 
upon the plea of not guilty. As to the firft of thefe 
obje£lions; it does not appear hy the charter ftated to 
have been the duty of the defendant, as bailijft to be pre¬ 
fent at the cle£fion of his fuccefTor. It is an eledlion 
which the charter only requires to be made by the capital 
burgejfet, who are twelve in number, or the greater part 
of them, without making any mention whatever of the 
bailiff msh. a reference to that election. And though the 
bailiff when eleCfed be dire^ed to be fworn upon the 
Monday following before his predeeejfor^ if he Jbould be 
alive and prefentf yet fo little is the prefence of the 
bailiff eflenti^lly neceffary even on that occafion, that the 
charter direffs that *< if the bailiff the precedeffor Jbould 
be then dead or abjentf the new bailiff (hould be fworn in 
“ before the cbif burgejfes of the borough for the time being 
or the major part of them," The prefence of the bailiffs 
as fuchf not being (as it clearly is not) required by the 
letter of the charter, it remains to be confidered whether 
it be required either by the common law, or by the ftat. 
of the 11 G. I. e. 4. That it is required by the general 
rule of the common law, independent of any charter of 
the particular borough, was contended on the part of the 
profecutor on the authority of the ^een againjl the Bailiffs 
of ippfuiebt 2d Lord Raymond 1237 ; where it is laid down 
by the Court| <* that as in all corporate aSls the a£I of the 
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majority is the of the whole, fo the bailiffs hnng tht 
« head of the corporation^ nothing can be done without 
** their prefence t and this is fo though no fpecial pro- 
** viHon be made for it by the charter:** But this muft 
be underftood of general corporate a£ls required to be 
done by the whole body corporately alTembled, and which 
of courfe are not well done, if the chief officer, being an 
integral part of fuch body, be wanting. But this rule 
does not Apply to cafes where a£\s are requited or authq- 
lized to he done, as here, by any one integral member 
or branch of the corporation, a£l;ing feparately and apart 
from the reft. Is it then (which is the only remaining 
queftion upon this firft head of obje£lion) required by 
the ftat. II G. I. c. 4. ? By adverting to the preamble 
it appears that the mifchief meant to be obviated was the 
snifchief arifing from the not doing a£ls required by 
charter or ufage to be done at certain times in order to or 
for the completing of the election of mayor^ bailiffs^ or other 
chief officers* And by the 6th fe^ion of the a£l it is for 
that purpofe enafled, <<that if any maybr, bailiff, or 
bailiffs, or other chief officer or officers of any city, 
« borough, or town corporate fhall voluntarily abfent hintm 
•* felf or themfelves from, or knowingly and deftgnedly prevent 
•* w hinder the eleBion of any other mayor, bailiff, or other 
chif officer of the fame city, borough, or town cor* 
porate, upon the day or within the time appointed by 
charter or ancient ufage for fuch ele£lion,** the perfon 
fo offending is, upon convidion, to fuffer ftx months* 
imprifonment, and to be difabled from holding any office 
belonging to that corporation. The voluntary abfence 
from the eleQion of a chif officer, which is thus feverely 
punifhed by fix months' imprifonment and the corporate 
incapacity above dated, muft, in fair conftru£lidn of the 

ftatutCi 
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ftatute, be fuch aa abfence whereby the mifchief com* 
plained of in the preamble, viz. ** of preventing the 
completion of the ele£lion of a chief officer,” and for 
the remedy and prevention whereof the z€t is profefledly 
made, may poffibly be occafioned. It muft be abfence, 
at lead, where prefence was antecedently a duty; But 
that cannot be predicated of the abfence on this occafion, 
with a reference to any of the duties of thchi/tf, as fuch, 
which are either enjoined by this charter, or to be col* 
leded from any principles of the common law. Unlefs 
therefore this 6th fe£lion can be confidered as of itfelf 
creating a fubdantive neceffity in all cafes for the pre* 
fence of the chief officer of the corporation, as fuch^ at 
the election of his fucceffior, where his prefence was not 
required before the datute (which appears to us a pro* 
poGtion not capable of being maintained) \ the voluntary 
abfence charged in this indictment of a chief officer who 
had no occafion, as fucb^ to be prefent, and whofe ab¬ 
fence had no eifed^ whatfoever towards preventing or 
hindering the election of his fuccelTor, is not that volunm 
iary abfence of a chief ojfcer which this aCt meant to 
remedy or prevent by the penal proviGons of the 6th 
feCtion. As the indictment appears to us therefore to 
be bad upon this Grd ground of objection, it renders it 
unnecedary to enter into the validity of the fecond ob¬ 
jection, on the ground of which the judgment is fought 
to be arreded. 
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Judgment arreded. 
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SatarAi, The KiNG atainft The Inhabitants of Pvckle* 

ywM i6(h. 

CHURCH. 

Where noching W O juftices rcmovcd Thomos Pritchard, his wife, 

tna of hiring and daughter, by name, from the parifh of Puekle- 

retention of * church to the parifh of Wefterleigk, both in the county of 

Gkueejier, The Seffions, on appeal, qualhed the order, 

fubjed to the opinion of this Court on the following cafe. 

fcmniVefw*** pauper 5 r. Pritchard being fettled in Wejierleigh 

nnt’i his iiM«er, about ten years ago hired himfetf to T. King of Puci/c- 
the latter finding 

him board and church for eight weeks ending at Midfummer, at 5^. per 
him week : at which time he hired himfelf again to the fame 
M tettiemei^^' mafter, at 4/. per week till the Michaelmas following. 

he entered into a new agreement with 
his mailer to live, the mailer finding him board and 
lodging, and paying him 2x. 6 d. per week: but no time 
was fixed or talked of by the mailer or fervant for the du- 
. ration of the contrail. When the fummer feafon arrived 
rhe pauper faid to his mailer, ** 1 mull hare more now 
I believe, mailerThe mailer faid, ** How much 
more ?" and his wages were increafed. And fo as the 
winter or fummer fucceeded his wages were accordingly 
reduced or increafed. At the ^ime when the alteration 
of wages took place there was no converfation as to 
leaving the fervice or dilTolving the contra^. The 
alterations of wages took place at the beginning of the 
week. He entered and left his fervice on the fame day 
of the week, being Sunday. There was a general fettle- 
ment at the time he left the fervice with refpeA to wages, 

and 


wrruy wages, it 
ia a vftUf hiriT’g 
eoly. ’Ihererorc 
wheie the con- 



IN THE Forty-fourth Tear of GEORGE III. 



and Tome difpute; but he could not remember what it 
was. The pauper was more than once abfent from his 
mafter’s fervice two or three days at a time to fee his 
friends with his mafter’s confent. He ferved in the 
whole five years and a quarter^ and received money on 
account of wages at different times, fometimes a guinea 
and fometimes more j but there was no complete ftttle- 
mcnt of wages till he and his mafter parted. But at the 
time he was not paid fo much as he thought he was en¬ 
titled to i but whether on account of abfence or not he 
did not know. 


1804. 

Tht Kivo 

The Inhebitaati 
of 

PoCKtS- 

CKVRCa. 


Abbott and Halit in fupport of the orders of fefiions, 
relied on the laft agreement of the fervant to live with his 
mailer, without any limitation of time; which the law 
therefore deemed to be a hiring for a year ; and which 
was not varied by the circumllance that the wages were 
to be paid weekly; as in R, v. Beton and Beer («), and 
R, v. Hamprejlon {b). And they argued that this was 
difTerent from the caf* s of R. v. Bradnin,h (e), where the 
contrafl of hiring was by the week, and R. v. Clare («/}, 
where it was by the month; and from R, v. Newton 
Toney {e)t and R. v. Hanbury (/), where the hiring was 
at fo much a weekt which was confidcred as the fame 
thing i and, in the latter cafe, either party might pirt at 
a week’s notice. That admitting the intention of the 
parties as to the generality or duratbn of the hiring to 
be ambiguous, the fa£l of the pauper’s having continued 
in the fervice above a year was a circumllance which 
might be taken to explain the original intent} as in R, v. 

(•) a too, {b) s r,rm R f. 105. (r) Butr. S C. 66t. 

/}. 8ig. (*) a 5*r»8#F.4SJ. (/) 

Lott^whatton, 
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1804. 

ThB fCiMO 

Tk* XuabitaaU 
of 

POCKLB’ 

CMoaca. 


L»ngivbatton (a), where fervice for above a year af i 
dotnefttc fervant, there being no evidence of the con¬ 
tract, was deemed fuSicient to raife a prefumption of 
a general hiring. And here the mafter agreed to find 
board and lodging for the pauper ^ a domeftii& fervant. 
Then the mere alteration of wages in the middle of the 
year, the fervice continuing the fame, will not prevent 
the gaining of a fettlement j as in v« Alton (^). 


Gibbs and Taunton contra were (lopped by the Court* 


Lord Ellenoorough C. J. If nothing be faid as to 
the term of the fervice but that the fervant (hail have 
weekly pay, it*mud prima facie be underdood that the 
parties intended a weekly hiring and fervice. But cir- 
cumftances may (hew a different intent. Then are there 
fuch circumftances in this caf, from which we can fairly 
colleCk that the parties intended a hiring for a year ? In 
the firff inffance the hiring was for a fpecific term of 
eight weeks j the fecond hiring was alfo for a definite 
time (hort of a year. No time was mentioned at the 
third hiring, but it was a hiring at %veehly wages. Then 
it falls within the cafes of Dedham, of Bradninch, of Nevi* 
ton Toney, and others of the fame clafs ; where a hiring 
at weekly wages has been holden to be a weekly hiring. 
And if it wanted any additional circumffance the conduCk 
of the parties themfelves afterwards (hews that they fo 
confidcred it j for tlie fervant leVt his mafter at the end 
of the week in the middle of a year. If an indefinite 
hiring were ftated on a record, and nothing (hewn to 
control it, it will be deemed a hiring for a year: but 

(«} 5 Verm Jt^, 447. (&} E. t^Cet, 3. %Cn 0 . 38a; 


that 
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that it in the abfence of any circumftance from whence 
% different intent is to be toileted: and here weekly 
wages being referred, and nothing elfe added to (hew an 
intendon to extend the contra^ further, will induce the 
Gonclufion in law of a weekly hiring and fervice intended 
by the parties. There is a current of authorities to 
this point. 


1804* 

The Kino 

The gOL. 
of 

PecBLt- 

cHeeCW 


Grose J. A referration of weekly wages will make a 
weekly hiring, if nothing appear to the contrary. And 
here the circumffances do not furriifli any other inference. 
In the firft and fecond hirings certain definite times were 
mentioned, where it was meant to extend the contra^ 
beyond a weekly hiring: but at the third hiring there 
was nothing faid, from whence the intended duration of 
it was to be coUe^ed, but the referration of weekly 
wages. It appears alfo that the wages varied from time 
to time at the different feafons of the year. That can¬ 
not furnifh thft inference of an implied hiring for a year ; 
for then the* wages mull have continued the fame as they 
were at firft fettled. The third hiring, therefore, was not 
a general hiring, but a hiring from week to week. 

Lawrence J. 1 thought the law had been perfe^lf 
fettled fince the cafe of Newton Toney s for the rule was 
there laid down, that if there were any thing in the 
contra.^ of hiring to (hew that it was intended to be 
for a year, the refervation of weekly wages would not 
control it: but if the payment of weekly urages were the 
only circumftance from which the duration of the con* 
tra£l was to be colleded, it muft be tsken to be only a 
weekly hiring. Then what is this but a weekly hiring 
by that rule ? The point having betn befoie precifely 

VoL. V. Co deter- 

•• 0 
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1804. detcrmineH^ tliis cafe ought not to have been brought 


7lw Kino 

tgainft 

The Inbabkints 
of 

■PucKtr- 

cuoiieH. 


Up. 


Le Blanc J. Neither the firft nor the fccond hiring 
can be pretended to give a fettlement. Then as to the 
thii;d, it clearly a hiring for weekly wagesj and there is 
iicthiiig to denote that it was for a year except that no 
time was mentioned, from whence it is contended that in 
contemplation of law it mud be taken to be yearly hiring. 
But it has been holden that a refervation of weekly wages, 
without more, is only a weekly hiring. But if there were 
any doubt of that, there is another circumftance con¬ 
firmatory of that cundruftion ^ for the fervant in the 
middle of the year required an advance of wages, which 
the Mader acceded to without any quedion ; a circum- 
dance which was fcaxccly probable to have happened If 
the parlie.i had confidered that they had contrafled for a 
year. Thefe circumdances therefore rebut any impli¬ 
cation of law, that this was a yearly hiring. 


Lord Ellenborcuch C. J. then added, that he hoped 
it would be underdood in future, that where nothing 
was faid in th.e contrncl about time, but a refervation of 
weekly wages, it was only a weekly hiring. 

Order of Sefiions quafiied. 


Afw,»v, The King againjl The Sheriflf of Berks- 

Junt iSih. 


Whew a wilt of 
fi. la exi'iKti in 
th*; vjca'i the 

ItiM.f; nri-'* mt, 
■r/’iirn it (11 the 



HE SherllF was ruled on Saturday the 12th of May 
lad, two days before the end of Eajler term, to re¬ 


turn a writ of faciasi but no return was made till 


firfl day of the 

ntaioji Tern, tn4 has the whole of that day to £le it. 


the 
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the firfl: day of this term ; bn which day an attachment 
was obtained againft him for not returning it. Xiibhs 
thereupon moved to fee afide the attachment, on the 
ground that the rule having expired in the vacation, the 
IherifT had until the fird day of this term to return it, and 
was not bound to make his return within the fix days 
given him by the rule. Garrow and 2 “. Carr relied on 
the rule of Court, Mich, 32 Geo, 3. {a), to flicw that the 
IherifF ought to have returned the writ within the fix 
days; which rule dire£ts that all writs (hall be returned 
by the fiierilF on the day on which the rule for returning 
the fame expires. 

'The Court however, on infpeflion of the rule, were of 
opinion that it could only apply to writs returnable in 
term; becaufe it fays, at the conclufion of it, that in 
** default thereof the plaintilT (hall be at liberty to move 

for an attachment on the next day” which can only be 
moved in term time. 

The Mailer afterwards put into the hands of the Court 
an anonymous cafe in 3 V. 30 Geo. 3. taken by the late 
Mafter Benton, which was read as follows : 

“ Where a rule to return a wrir is ferved only three 
days before the end of a term, the (herilF has until the 
fird day of the next term and all that day to file the 
return.” 

Per Curiam, Rule abfolute for fetting afide 

the attachment {b). 

(«) 4. Term Rep, 496. 

(i) Upon inquiry it appears that many Aich writs are filed in vacation with 
the Cuftos Brevium. But the Aeriff’ of London and Middicfrz in particular 
feidoB retHni them until the firft day of tie fallowio{ Term. 


1804. ' 

The Kimo ', 

agm^ 

The sheriff of ' 
BeaM. 


C C 2 
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‘1804. 

JK^Castiiy 
' MdOtberi 
tgainji 

Attlm 


Thmpfon and Anderfon of the fecond part, and th^ feveral 
underwriters of the third part; which after recitlog (in 
fubdance) that Thotnpfon and Anderfon^ and the faid other 
perfons parties thereto of the third part, had infured the 
(hip Thomas upon her faid voyage, at and from Riga to her 
port of difeharge in England; that the (hip had been and 
then was detained under the faid embargo at Riga t and 
that the plaintiffs being foie owners of the Thomas had 
given, according to the law and ufage of merchants, due 
notice of abandonment thereof, and had called upon the 
■feveral underwriters for the amount of their refpedlive 
fubferiptions, which they had rtfpe£tively agreed to pay 
on having the (hip afligned to Tbmpfon and Anderfm 
upon the truds thereinafter mentioned; purported to be 
an adignment or transfer by the plaintiffs of the (hip 
Thomasy and all the intereff, property, claim, and demand 
of the plaintiffs of, in, to, or out of the faid (hip and her 
appurtenances to Thompfon and Anderfiny upon the trufts 
therein mentioned. The faid indenture was executed by 
the plaintiff M'Carth^y (but not by the other plaintiffs,) by 
Thompfon and Anderfony and by the feveral other perfons 
parties thereto of the third part. In Jtdy 18ot R. Cornery 
one of the plaintiffs, as mader of the fhip, drew a bill at 
Riga for 718/. 3/. 6d. upon Mr. Halll^ay the agent of the 
underwriters on the fhip, for the purpofe of paying for 
mads, fails, cables, repairs, and other charges on the body 
of the fhip: This bill was duly paid by Mr. Halliday in 
Lottdea, And on the 3olh of September 1801 Captain 
Cornery as mader of the fhip, received at Plymouth of tlie 
agents of the freighters 500/., part of the freight, to 
enable him to pay feamen’s wages and the charges of 
delivering the cargo; and the lad-mentioned fum of 
money was duly applied to thofe purpefes# The under* 

writers 
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writers upon the (hip claimed the frei^htj and the fum 
of 1742/. 6 s. lod. the balance of fuch freight, after de* 
during the 500/. has been paid by the freighters of the 
(hip to the agent for the underwriters, under an indem¬ 
nity from them againil any claims which might be made 
thereto either by the plaintiffs or by the underwriters on 
the freight. The agent for the underwriters on (hip gave 
a receipt, dated the 7th of December 1801, for the faid 
1742/. 6 s, lod. as for freight of the faid cargo. The 
queftion for the opinion of the Court was, Whether the 
plaintiffs were entitled to recover ? If they were, the 
verdi£t to (land ; otherwife a nonfuit to be entered. 

This cafe was firft argued in Hilary term lafl by Hul- 
lock for the plaintiffs and Gr/ej for the defendant, and 
again in this term by Purl for the plaintiffs and Erjhim 
for the defendant. The Court having diredled the fecond 
argument to be confined to the confideration of the efll£l 
of an abandonment of a iliip upon the right to the ac¬ 
cruing frti'gtit, it is fufHcicnt to flate the fubflance of the 
arguments on that point, which was recently under Con- 
dcratiou in the cafe of Thomp/sn v, Roivcreft (u), 

For the plaintiffs it was argued, that the law of Eng- 
land, recognizing flilp and freight as two diftinfl objeds 
of infurance, confcquently recognizes them as diftineb 
I'ubjcds of abandonment; and therefore as a fimple in- 
futance of Jhipt without more, docs not cover freight^ fo 
an abandonment of the former muff be alu'ays undtr- 
ffood with an implied refervation of the latter, otherwife 
the underwriter on fliip w’ould gain that for which he 
hid coufefTcdly paid no equivalent. The law.s of Frame 


(a) 4 34* 

Cc4 


and 



39 * 

i8o4. 

aii 4 Others 

0gM9jl 

A»mu 
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and fome other countriei differ from our own in thit 
refpefli confidering freight as a mere acceffary of and 
iDfeparably attached to the (hip. 2 Valin,i%, Pethier^ r. 

/ 2. par. 36. 2 Emerigotif 221. The freight there being 
reckoned as part of the value of the (hip, the underwriter 
on (hip is in truth an underwriter on freight alfo^ In 
this cafe, whether the zGk of the Ruffian government 
amounted to an embargo or an hoftile feizure (o), it waa 
fufiicient at tb« time to warrant the plaintiffs in aban¬ 
doning both (hip and freight to the refpedlive under¬ 
writers : and if the afiion had been brought for a total ^ 
!o& immediately after fuch abandonment there could 
have been no defence to it. The circurnftance then of 
the freight having been fince earned and received cannot, 
as between the(e parties, deftroy the right of adion which 
then accrued. At moft it is only fo much falvage for 
the benefit of the underwriters on freight which they are 
entitled to recover from the freighters. Infurance ia 
always confidered as a contrafi of indemnity (f). The 
underwriter on (hip engages to indemnify’the owner 
againft the lofs of the body of the (hip by certain perils, 
he taking the benefit of falvage of the materials remain¬ 
ing, if any. The underwriter on freight engages to 
indemnify him from any lofs of the expeded profits of 
the (hip derived from the caniage of goods, &c* for the 
particular voyage, he alfo taking the benefit of falvage of 
freight, if any be earned after an abandonment; though 
from the nature of the cootrafl falvage of this fort felf 
dom accrues, where the (hip itfelf or the voyage is fo far 
endangered as to warrant an abandonment. The aban-, 

(«) In BtaU V. T'bmfjMif 4 Eafi, 546. it wai fonfidered in the nature of 
•B embiiso, and not of a capture. 

(P) G»J$ v« Wither if % Burr. 69I, and HamltM t. liimitZt tb. ixio. 

donn\enit 
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donment then to either underwriter can onlf be co- 
estenfive with the intereft which he infured: and the 
infurer of (hip, knowing that he did not protedl the 
freight, mud be taken to have accepted the abandonment 
whh an implied refervation of the right of the owner 
to freight, if earned iplhe voyage infured. He takes the 
(hip fttbjedk to all the esifting contrails which bound the 
owner in refpefl of it at the time of the abandonment. 
And it was deci4ed in Biak v. T^mpfon (a) that the 
hoftile embargo in RuJ!a did not put an end to the prior 
contra£l8 made for that voyage. Then the infurer can¬ 
not be in a better (ituation after an abandonment than 
tlM infured from whom he derives title, who before he 
abandoned had contracted with the underwriter oil 
freight in a manner to fecure to him eventually the be¬ 
nefit of falvage by the marine law. Blanc J. Is it 
then contended that the contraCt of infurance runs with 
the (hip i Lord Ellenhreugb C. J. Was it ever heard of 
that a contra^ fiiould run with a chattel ? Put die cafe 
of a man purchafing a waggon as it is going on the road 
laden with goods, he is not bound to carry the goods to 
their journey’s end, though the carrier, the vendor, who 
contracted fo to do, will be liable on his contraCt.] The 
obligation in this cafe arifes from the anomalous nature 
of the contra£t, and the permitting of two diftindl fub- 
jefts of infurance in refpe^k of the fame fubjeCt matter, 
on which the feveral rights of abandonment and falvage 
are confequential. The underwriter on (hip, if (landing 
at all in the fituation of a purchafer, is at leaft a purchafer 
with notice; but in truth he only purcbafes a right of 
falvage after an abandonment of the fubjefi matter of his 
infurance; as the underwriter on freight is the purchaier 


x9o4. 

lod Otbat 
Ajm<w 


(«) 


of 
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1804. 

M'Carthv 
and Oihora 

AS£X.. 


of a right of falvage of the frright abandoned to him* 
The abandonment of the fhip only confers on the infurey 
of it a qualified ownerihip during the voyage infured, an 
ownerthip fub modo according to the marine law, which 
recognizes the feparate interefts of the owner in (hip and 
' freight, and the confequent feparate interefts of the under* 
writers on each, in cafe of an abandonment. The cafes of 
• Thompfon V. Roweroft (tf), and Leatham v. Terry (^), went 
upon the. particular terms of the contract of abandon* 
ment, and not on the general queftion. 


For the defendant it was infiflied, that an abandonment 
to the underwriter on (hip veds in him the complete 
property of it with all its confequences. The immediate 
fubje£t of the policy is the body or fubftance of the (liip 
' which he infures againft a^ual lofs or deterioration by 
certain perils} but the infurance being upon a certain 
voyage, and the indemnity having been extended to ano¬ 
ther fort of lofs, namely of the voyage infured, in which 
cafe, though the fubfiance of the (hip be fafe, the ow'ner 
has a right to abandon, it mud be followed up with all 
its confequences, one of which is the benefit of falvage, 
by which all the intereft in and title to the (hip is from 
the moment of the^abandonment accepted transferred to 
the underwriter, he paying to the owner the full value 
. at which the property was infured. The underwriter on 
ihip is not bound to take cognizance of any contra£t for 
freight or for infurance of it, to which he is no party. 
For it would be abfurd to fay that after he had purchafed 
the whole property alTigned to him for its full value he 
could not do what he pleafed with his own. If the 
owner flood his own infurer of the freight there could 

(a) 4 EaPt 34, (^) 3 i?./. 6f ra. 7 . 479. 

be 
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be no doubt but that a general abandonment of the fliipt -1804. 
without fpecially referving the freight} would convey all jn«CAaTiir 
his intcreft to the underwriter; and the latter would not 
be bound to accept a qualified abandonment. But even Amt. 
if fuch underwriter had notice of the exifling contrails 
of affreightment and infurance, it could not alter his 
fituation; for the right to accruing freight being in 
rcfpe6l of the property in the fhip and the carriage of the 
goods to their ultimate place of deflinatioO} it mufl follow 
fuch property prior to and till the arrival of the goods. It 
is with good reafon therefore that the laws of France and 
other countries confider freight as fo infcparable in its 
very nature from the property in the fhip, that they do 
not admit them to be feparately infured, and this cafe 
(hews the inccnfiftency of the contrary «rradice. But 
ftill no collateral contrafk of the owner with the infurer 
on freight can abridge the right of property transferred 
to the underwriter on (liip by the abandonment of it to 
him : and the owner, who has by his own adl in making 
fuch abandonment divcfled himfelf of the title to freighty 
and put it out of the power of the infurer on freight to 
avail himfelf of the benefit of falvage referved to him in 
the event by his contra£k, can have no right to recover 
upon the freight policy under pretence of an abandonment, 
without benefit of falvage. From the moment of the 
abandonment accepted by the underwriter on fiiip all the 
expenres of repair and rifle of the fhip are transferred to 
him, and therefore he mufl in juflice be entitled to derive 
all the benefit of it *, for the benefit of falvage would be 
merely nominal if, notwithflanding an abandonment to 
him and his paying the full value of the fliip as for a 
total lofs, he were flill obliged to purfue the voyage in¬ 
fured at his own rlfk and expence for the benefit of the 

infured. 
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i8Q4- 

M'CARTHy 

nd Othen 
tgauj/l 
Asia* 


infored. The benefit of falvage means every thing 
which remains of the (hip at the time of the abandon^ 
mentj without farther claim of the infured. It is fuifi- 
ciently hard upon the underwriter on (hip to be compelled 
to pay the whole value of the infurance upon the fuppo- 
fition of a total lofs of the voyage, when it turns out that 
the voyage was not loft; but it is quite inconfiftent with 
the abandonment, which is the voluntary choice of the 
afliired to deny the eventual ufufrud) of the property fo 
abandoned. If after abandonment, as for the lofs of the 
voyage, the afiured may ftill retain the veifel for the 
performance of all the contradls which he had previoully 
entered into in nfyc€t of the (hip, this refervation might 
eitend to feveral voyages; and even the fame voyage may 
be protrafled fontwo or three years from length of way 
or cafualtics, as fometimes happens with India (hips, 
daring which time the repairs of the (hip might equal 
her firft coft: and thus the aifured, after receiving the 
full value of the (hip, and deriving intereft from the 
money, and getting rid of all further expence, would 
flill be receiving the earnings of the (hip, in lieu of the 
underwriter who had paid the value of it and borne pll 
the ezpenccf. 


In reply it was obferved, that feme of the charges of 
profecuting the voyage, fuch as failors* wages and provi- 
yifions, would be borne by the underwriters on freight, 
and not by thofe on the (hip, according to RAertfin v. 
Enotr (n), and other cafes there cited. And as to other 
charges it was for the underwriters on (hip to confider 
whether it were worth their wlule under all the wn 


(«) I 7 trm Mtf* itj. 


cumftancea 



tR THB l^ontT-BotniTH Yeax OV GEORGE m. 3^ 

cumftances to profecute the voyage infured after an 1804. 
abandonment. 

M*CAITilT 
Cur, adv* vulU and OdMn 

Absl. 

Lord Ellbkborouch C. J. now delivered judgment. 

The novelty of the queftion in this cafe, the value of 
the property, and the extent to which fome of the prin¬ 
ciples laid down in the argument Teemed to lead, made 
the Court defirous of every information on the difierent 
pointa which might arife between the feveral parties 
interefted before we came to our decifion $ and therefore 
we wiihed for the fccond ai^ument on the efieft of an 
abandonment of the (hip on the accruing freight. If 
the queftion which arifes upon this cafe be dripped of 
all extraneous circumdances apd confiderations, it ap¬ 
pears to us to refolve itfdf into this fingle point; viz. 

Whether the freight have been in this cafe loft, or not ? 

If the fa£t be merely looked at, freight in the events 
which have happened has not been loft, but has been 
fully and entirely earned and received by or on the behalf 
of the plaintiffs the affiired: And if fo, no lofs can bf 
properly demandable againft the underwriters on freight, 
who merely infure againft the lofs of that particular ftib- 
je£t by the alTured* But if it have or can be confidered 
aa having been in any other manner or fenfe loft fb the 
owners of the (hip, it has become fo loft to them, not 
by means of the perils infured againft, but by means of 
an abandonment of the (hip, which abandonment was 
tht o/? of the ajfured themfelvts^ with which therefore, and 
the coofequences thereof, the underwriters on freight 
have no concern. It appears to os therefore that qua- 
cunque vi& dati, that is, whether there has been no lofs 
at all of freight, or being fuch, it has been a lolb only 

occafioned 



CASES IN TRINITT TERM 


1804. 


M*CAitTNr 
nd 'OtlitffS 




occaHoneU by the a£b of the plaintiffs themfelveSj that 
they are not entitled tb recover ; and that, therefore a 
noufiiit znufl in tlTat cafe be entered. 

Judgment of nonfult. 


igth- 

The asth article 
of the trea'y of 
Ftbfuary 1778 , 
brtwefn Frarct 
aid jimerica, 
which requires 
the veiFels of the 
twoaliksi in cafe 
either is at war, 
to be furniihed 
with a pair- 
port exprefling 
(inter alia) tht 
flaee tf habitation 
of the command¬ 
er of the vell'el, is 
not complied 
with by a palT- 
pori granting 
leave *• to G. D* 
commander of 
the fliip called 
the M. y. of the 
town of P., of 
the burthen of,'* 
&c. i fuch de- 
feription of place 
being applicable 
only to the flip 
as the lalt ante¬ 
cedent, which is 
further deferihed 
by hei burthen 
in a continuing 
fentence j and 
therefore the 
olaintift' was 
holdrn nut enti¬ 
tled to recover 
apt n a policy of 
jofuranueoiifuch 
Ibip warranted 
jfmtricant which 
had been cap. 
tuied by the 
Firnch and con¬ 
demned as piixe. 


Baring and Others againfl Christie. 

'J'HIS was an a£lion of infurance on goods on board 
.the {hip Mmnt V’rrnoii, warranted an jimerkan (hip, 
upon a voyage at and from 'Philadelphia to Londoftf with 
liberty to touch at one port in the Channel. It was 
averred in the declaration, that IMeiTrs. Witlings and 
Francis, for whom the plaintiffs wCre agents, were the 
perfons intertiled in the goods infured, and that the (hip 
and cargo' were in the courfe of the voyage infured taken 
as prize by perfons unknown. At the trial at Guildhall 
a fpecial verdi£l was found, (lating in fubfliance, dial the 
defendant fuhfcribed the policy in queffion, and tliat the 
parties named were iiitcrcffed in the goods infured. 
That on the ad of June 1 796 the faid lliip failed with 
her cargo from Philadelphia in the United States of Aine*_ 
rica for Cowes in the Ife of Wight, and for fuch other 
port or place after her arrival at Cowes as the plaintiffs 
(hould. dire£l. That the (hip previous to her failing 
from Philadelphia cleared out from thence for Hamburgh^ 
and at the time of her failing until and at the time of her 
capture had on board the following documents, i. a cer¬ 
tificate of clearance, with a manifeft of her cargo annexed 
thereto, viz. “ Port of Philadelphia. Thefe arc to certify 
«' all whom it doth concern, that George G, Dominick 
*< mailer or commander of the (hip called the Mount 
“ Venm, bunhen 424 21 tons, mounted with guns, 
^ “ navigated 
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** navigated with men, United States built, and 

** bound for Hamburgh ^ bath here cakeqL on board cargo, 
** as per mantfeft annexed, and hath here entered and 
** cleared his faid veiTcl according to law. And thefe 
•* arc further to certify, that it appears by the original 
regiftcr now produced to us that the above-mentioned 
•* (hip was rcgiltei ed at Philadelphia the 2d of May 1796. 
** Given under our h^nds and feals of olEce at the 
** Cudom-houfe, this 30th of May^ John Graff Deputy 
** Coiledor, IV, Tilton D. &c.” That the faid manifeft' 
of the cargo was entitled, “ Manifeft of the cargo of the 
(hip Mount Vernont George G. Dominici mailer, bound 
for Cowes and Hamburgh in EuropeP 2> The following 
fea-lctler or paiTport, viz. (The fpecial verdicl here fet. 
forth a fac fimile of the document in the form of a tri¬ 
plicate pafs, having three columns, the fird in the French^ 
the fecond in the Englijhf and the third in the Dutch 
language. What follows is a tranilation of the French, 
which was the only part relied on in the argument as 
mod favourable to the condrudion contended for on the 
part of the plaintiffs.) 

(French Pass.) 

{Tranjlatedfrom the French.) 

« George Washington, PreGdent of the United States 

of America, 

“ To all who (hall fee thefe prefents. Be ii known, that 
leave and permiffion has been granted £0 George G. Do¬ 
minick, majler or commander of the Jhip called the Mount 
Vernon, of the town of Philadelphia (a), of the burthen of 

(d) In the -mtrkOH am* Dutth columns it was txwtfTei : ** Jea^e and 
ptraunion are hereby siven ro Gntgt Der-pnei, maf.er or C'.mtnante of the 
fh criU'd t><e Meunt of die burthen of za to'rt or thctcaboati, 

fift 0 /bound for 


2804, 

BAaiNQ 
and Othara 
aganft 
Chixitsk. 
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434 Ip tQfii, er therteJ^St being at present In the fioH 
of Philadelphia and bound for Hamhrgh, loaded with 
fundries, per manifeft: that after thia (hip has been 
viiiied and before his departure he (hall make oath be-> 
fore the officers authorized for this purpofe, that the laid 
(hip belongs to one or more citizen or citizens of did 
United States of America^ the a£t whereof (hall be placed 
at the foot of thefe prefents. And in like manner that he 
will keep and caufe to be kept by his crew the maritime 
ordinances and regulations, and enter a lift (igncd and 
confirmed by witnefies, containing the names, and fur* 
names, the place of birth, and relidence, of the perfons 
compofing the crew of his (hip, and of all tliofe who (liail 
embark therein, whom he (liall not receive on board 
without the knowledge and permiiltuu of the officers 
thereto autliorlzlng. And in every port or harbour where 
he firall enter with his (Iiip he (hail (how the prefent permif* 
fion to the officers authorized tlicreto, and (hall make a 
faithful report to them of what has pafied during his 
voyage, and he fliall carry the colours, arms, and en(igns 
of the United States during his faid voyage. In tefti- 
mony whereof we have figned thefe prefents, and have 
caufed the feal of the United States to be thereto affixed, 
and to be counterfigned by A.E, deputy colledor at PhU 
hJelpkia^ the 30th of May lypd.” 

The fpecial verdi£b then fet forth certain fa£ls relative 
to the bwnerlhip of the Mount Ferwn, and her regifter 
and certificate of regiftry, and other documents, the regm* 
larity of which as applied to the voyage infured were 
queftioned in the argument. But it is unneceiTary to 
(late thefe and other fa£ls, upon which no opinion Was 
given by the Court. It is fufficienti in order to raife the 

only 



tk tas FoRTt-PovRTH Year or GEORGE ItL 


m 


enif point upon which the judgment ultimately turned^ 1804* 
to ilnte the finding of the jury, that the documents ftated 
were the clearance^ regifteri certificate of regiftry, ma- fmi oOtm 
nifeft, and pajjpert relating to and on board of the faid Ca/tma. 
ihip for the voyage on which (he failed from PhiladtlpHa 
on the 2d of Junt 1796. That before the making of the 
policy the piainriffs had determined that the (hip after 
touching at Cowes (hould proceed from thence to LoMm^ 
and there finiih her voyage, which was not known to the 
mafter at the time (he failed from Philadelphia ; who 
th(*n intended after touching at Cowes to proceed to 
Hamburgh and there finiih the voyage. That the (hip 
was built within the United States of America in the be* 
ginning of the year 1796; and when (he failed from 
Philadelphia^ until, and at the time of the capture after 
mentioned, was the foie property of one Duncanfon^ who 
was born a Britijb fubjefl, but was domiciled, and re> 
fided and carried on trade in the United States of Ame¬ 
rica from Augujl 1794 till after the i ith of Auguji 1796; 
but was not entitled by the laws of the United States to 
be naturalized and become a citizen of the United States 
at the time tlie infurance in quellion was efie£led, nor 
When the (hip failed on die voyage mfured, or was cap¬ 
tured, nor until the nth of OBoher 179(5, on which 
la(t-mentioned day he was naturalized and became a 
citizen of the United States. That on the 9th of Junt 
1796 the (hip, while proceeding on her voyage from 
Philadelphia to Cowes^ was with her cargo captured as 
^ize by a French cruizer, and was afterwards taken into 
the port of St. John in the Zpanipj illand of Porto Rico ; 
and while (he remained there (lie and her cargo w'ere 
proceeded again (I by the captors in the French, provifional 
tribunal of prizes in St. Domingo. The fpeCtal verdift 
Vot. V, Dd then 
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fi#4« fentence of condemnation of that tourt 

(upon which alfo much argument turned)} and then fet 
■liOrberf forth the I 2 th, ajd, 25th, and 27th articles of the treaty 

€iiifuTn. of 1778 between Amerka and France s by the 25th ar¬ 
ticle of which *< it is agreed {a) that in cafe either of 
** the parties thereto fliould be engaged in war, the 
" (hips and veEels belonging to the fubje^s or people 
of the other ally mud be furuiflied with fea*letters or 
<* paflports, expreffing the name, property, and bulk of 
** the (hip, as alfo the name and place of babitathm if the 
** mqjler or commander of the faid fhtp^ that it may appear 
thereby that the (liip really and truly belongs to the 
<* fubje^s of one of the parties; which paiTport (hall be 
made out and granted according to the form annexed 
to this treaty,” See. The fpecial verdi6k concluded by 
fctdng forth two afls of the United States, one impoilng 
a duty on the tonnage of (hips, and another regulating 
the regifteriiig of (hips; the obje£t of which was to 
diferiminate (hips of the United States and owned 
by American citizens from thofe of foreign countries or 
owned by foreigners. The application of thrfe a£l8, 
which alfo fumilhed much matter for argument, became 
ki the erent unneceflary to be coniidered. 

The cafe was argued at great length and with much 
ability, upon a variety of grounds, by Puller for the 
plaintiffs in error in Hilary term la (I, and by P. Carr for 
the defendant in Efler term following i But as judgment 
was ultimately given upon an objedion to the want of t 

(«) Thii it taken from the ArntrUan' copy, which, lb far as tefpeAs the 
point in judgroeBt, coirefpeniied with the Frmb copy. In other ttfpefis 
there were variatiena, which fttraiflied greand of argument on other parts 
ef the ctie nel material tp be Hated. 
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defcriplion !n the paiTport of the place of habitation of 
the tnafter of the fliip, which rendered it unneceflQurj for 
the Court to give any opinion upon the other points made 
at the bar, it is needlefs to detail the arguments. After 
time taken to advife upon the cafe the judgment of the 
Court was now delivered by 

Lord Ellenborouch C. J. This cafe comes before 
the Court on a writ of error from the Court of Common 
Pleas, upon a fpecial verdi£t found upon the trial of the 
caufe before Lord Ahantey, to whofe dire£lions on that 
trial a bill of exceptions was tendered. And on the 
argument here feveral confiderable queftions have been 
raifed, and difcuifed with great learning and ability on 
the one fide and on the other: and if it were neceflary 
for us to determine the feveral points'which have been 
raifed, as to whether the (hip did or did not fail on the 
vopge infured; whether the (hip were or were not an 
American fliip, by reafon of the tonnage of the United 
States of that country; whether the paflport, fuppodng 
its form unobjectionable, were a fuiheient document, 
owing to fome vice in the mode of obtaining it; whether 
the evidence given of the (hip’s condemnation were pro* 
perly received; and whether fuch fentence, if prt^rly 
received, be conclufive againll the (hip being .^^eriV/in /. 
it would be proper to (late the record more at length than 
can be now required ; as we think the objection which 
has been made to the form of the pajpert is an anfw]^ to 
the daim of the plaintiffs in error. It will therefore be 
fufficient very fliortly to (late fo much of the fpecial 
verdict as applies to that point only. 

This action is on a policy of infurance, dated the i8th 
mi June I79<^, on goods on bd ird a (Ivip called tbe Mmnt 
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l^ernon, an American (hip, at and from Philadelphia 
LetAotti with liberty to touch at one port in the Channel. 
And the fpecial verdidl, after finding the making the 
policy, the fubfcription of the plaintiiTii in error, the in- 
tereft aa averred, the failing of the (liip, and other matters 
not material to the ground of our decifion,, finds that by 
the 25/A article of tlie treaty between France and America^ 
which treaty was datg^ the 6ch of February 1778, it was 
provided, ** that in cafe either of the parties (hould be 
** engaged in war, the (hips and veiTels belonging to the 
people of the other ally muft be furnKhed with Tea- 
letters or palTports exprelTing the name, property, and 
<< bulk of the (hip, as alfo the name and place of habi- 

“ tATION OF THE MASTER OR COMMANDER of tlie (aid 

** (hip, that it may appear thereby that the fliip really and 
truly belongs to the fubjeds of one of the parties; 
“ which pafs (hall be made out and granted according to 
** the form annexed to the treaty” And the fpecial verdifl 
further finds the form of the pajfport^ which the fliip had 
on board at the time of the capture, wliich was in the 
Frenchy Engl'ijby and Dutch languages, in which there is 
no mention made of the place of l/flAfitaticn of the mailer, 
unlefs it be in that part of the pafi, which was in French^ 
and ran in this form : ** To all w'ho fliall fee thefe pif- 
** fonts, be it known, that leave and pcrmifllon has been 
** granted to George G. Dominkky mailer or commander 
•* of the Jhip called the Mount Vernon, of the town ofVhu 
ladelphia, of the burthen of 424'-][ tons or thereabouts, 
** being at prefent in the port of Philadelphia^ and bound 
** for Hamburgh, loaded with fundries,*' &c. &c. not 
necefiary to (late. Now as the defeription of the fliip in 
the faid policy clearly contains a warranty that flie was 
ail American (hip, which induces a necclCty of her being 

docu* 
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docttmentedf as American Oiips are required to be by the 
treaties fubflfting between that (late and Frame ; and as 
the fpecial verdi£I has not found what the firm of the pajfi 
port was which was annexed to the treaty, we were 
defirous, if it could have been afcertained, to have had it 
made a part of the fpecial verdid j as by that we^might 
have been enabled to have decided more fatisfa£lorily to 
the perfons interefted in this infurance as to the firm of 
the pajfiort than we can as the cafe now ftands: and if 
we had thought it fuihcient, then upon the other points 
which have been made in argument. But as this matter 
has not been added, we need only fay, whether the pafport 
found on board the (hip be or be not conformable to the 
requifites prefcribed by the 25 th article of the treaty; 
that is, whether the town 0/* Philadelphia can by any fair 
conftruflion be referred to Dominick^ the majier of the Jbip, 
or whether it do not according to the rules of found 
con(lru£tion relate, not to him^ but to theJhip: and, if it 
do, the confequence is that the (hip had not fuch a pajfi 
port as is required by this article of the treaty. And 
giving every weight to the arguments ufed in fupport of 
the pafiTport, we do not think that we can, without doing 
great violence to the plain and obvious import of its 
language, fo conftrue it, and fay that the paiTport is that 
which the treaty requires. The rule of law as well as 
of grammar is that ** ad proximum antecedentem fat 
relatiOf nift impediatur fententia for which, if authorities 
were wanting, Jetikins Cemuricst Dyer^ 46. L and 

5 Co. 68. Lord Cheyney*s cafe, may be referred to. In 
this paflport the Jhip called the Mount Vernon” is un« 
quedionably the lad antecedent j and though it has been 
fjid that the port^ and not the town^ of Philadelphia is the 
proper defeription of a Jhip^ yet as a port may be within 
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a to/vottf there is no inconfiftencjr in defcribing a (hip as 
of the town within which the port lies \ there is nothing 
in the matter which neceflarilf prevents its reference to 
the Jhip^ and applies it to the fMjitr* But the proper 
reference does not in this cafe depend merely on this 
rules for the words ** the hurthen of 424 tons” which 
is a continuance of the fame fentence^ and is a further 
defcription of the fame thing, can refer only to the fitp s 
And of this opinion Lord Aivanley appears clearly to have 
been in the cafe of Baring v. C/aggettt 3 Be/, (9* Pul, 212. s 
only that it was unnecedary in that cafe to decide upon 
the ground of this conftruAion of the padport, inafmuch 
as that cafe dated that the (hip had on board this padTport, 
** together with the ufual documents taken out by American 
** vejfelst' under the terms of which general admilHon 
liOrd Aivanley thought the Court at liberty to prefume 
that (he had on board a /ea letter expredlng the name 
and place of abode of the nuflert conformably to the treaty. 
In deciding merely on this point, all other queftions be¬ 
tween the parties remain open for future decifion, if the 
plaintiffii in error, in an a£tion to be brought againft any 
other underwriter, (hall be able to (hew that the padTport 
ufed in this cafe is that which American (hips ought to be 
pTovidbd with( either by giving evidence that it is ac¬ 
cording to the form annexed to the treaty, or that which 
has been adopted by fome fubfequent treaty. As the 
cafe now ftands, our opinion is, that the judgment of 
the Court of Common Tlcas given for the defendant 
Nuid be affirmed. 


Judgment affirmed* 
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Blox AM Kilt, and Others, AITignees of Ward, a 
Bankrupt, agoing Hubbard. 


1804. 


T«clSfcy. 

Juia S)tti. 


JN ’rover, ‘Wrouj-ht to recover two^third parts (a) of the i.Aaor^er 

f.iip F:fhhurns tried before Lord ElUnhrough C. J, at 
the fittings sSttx Hilary term 1804, at Guildhall^ a verdi£^ •5^^»*e**3o. 
was found for the plaintiffs for 2326/. 6j. Sd. fubje^ to “P«»tfcep«ido» 
the opinion of this Court upon the following cafe. vm^bs 009 of 

Thomas Ward the bankrupt, being the original and foie 
xegiftered owner of the fhip Fifliburn belonging to the ^^*apby*tny 
port of HewcaJlU upon Tyne, cleared the faid fhip out- ”i^offuch* 
wards for the Baltic in jipril 1800, where (he was dc- 
tained for a confiderable tinae by the embargo of the ««by 

' ° any naw afliga- 

emperor of Rujfta. On the 9th of November 1801 Ward mentof the 

commiffioncn 

by regular bill of fale afligned the whole fhip Fijhburn, uader the Urs 
then at fea, in confideration of 4000/. to the defendant, 
who then refided in London, The grand bill of fale of diteft*The*u^l 
the whole fhip was alfo delivered to the defendant. .On 'e^owdaffig^ 
the 2d oi'December 1801 Ward committed an aft of “«• 

lie ought to joia 

bankruptcy, upon which a commifTton afterwards ifTued 'maBaaionof 

^ trover brought by 

againft him, and he was duly declared a bankrupt. On the ailigafte fin 

a fhip belonging 

the 2d of January 1802 the defendant regiftered the faid to the bankrupt*! 

.’date. 

1. But if he be not joined, advantage can only be taken by plea in abatement to the whole 
aQion, though the other affignees who fue can only recover their proportional parti* 

3. A fale of a fhip (which waa afterwardt loft at fea) made by the defendant, who claimed 
under a defeclive conveyance from a trader befoie hit bankruptcy, ii a fuflicient converfion to 
enable the afligneci of the bankrupt to maintain trover, 'without (hewing a demand and refitfal. 

4. The fhip regifter a£ii do not apply to a tranilcr of property by operation of law, (uch at 
from the coinmiffioneri lu the aliigneei of a bankrupt. 

3. Under the fhip regifter ads j & % 3. e- »■/. %'•, and 16 Cto. 3. e. 60./. 3,4, $. 

i6., and 34Gee. 3. e. 6S./ 15, 16., in order to make title to a fhip fold at fea, whether in 
whale or in pait, fuch fale mutt be acknowledged by indoifement of the cettifieate ot regiftry 
in the manoer therein deferibed, and a copy of luch indorfemeni be delivet-rd by the vendee to the 
petfoiii authoriaed to make regiflry, (which ofhrers are dmfied tn make an entry theieof to be 
indorfed on the oath or' afhdivit o^n which the oiiginal certificate of legiftry was obtained, 
and to make a memurandum in the book ot regifter^, and to give notice thereof to the com- 
mif&unera of the cuftomsi) and it ia not fuffirient for the vendee to regifter fuch fhip de nova 
in another port where he refided, though he reosoved the fhip thither, and Ak never returned 
to her oiiginal poit after cIm fele. 

{a) One third part waa recovered by Ueaih, m a ferner $&kn of Jltatb 
V. liubberJ, 4 Ejp, 1 to. 
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Chip de novo in the port of London, and the original eer« 
tiBcate granted to Wari^ which purported on the face of 
it to be of the (hip Fifiburn belonging to the port of 
Nrufcafllert^n-Tynet was delivered up and cancelledt On 
the 19th of February 1802 the defendant fold the whole 
of the faid fliip by public au6tion to Brown and others 
for (the net proceeds being ^489/. 10/. and 

by bill of fale of the 5th of jfpri/ 1802 afligned her to 
them,, wbo afterwards fent her to fea, where fbe was loft 
on the 20th of February 1803. The Fijbburn never re¬ 
turned to the port of Ffewcaflle-upon-Tyite fince (he cleared 
outwards from that port for the Baltic in Jpril 1800; 
but the embargo being taken off (he arrived at Plymouth : 
but before the execution of the bill of fale by Ward to 
the defendant (he failed again, and was abfent at the 
time of the execution thereof. She afterwards returned 
to the port of London^ and immediately thereupon the 
defendant obtained a new regider. No transfer of pro¬ 
perty in the fame (hip, or any part thereof, appears in 
any document of the Cuftom-hotife of Neweajllt^upon-^ 
Tyns either to the plaintiffs or to the defendant} and no 
indorfement of transfer was ever made to the plaintiffs 
pn the certificate of the fliip’s regiftry; nor have the 
phintiffs taken out a new regider i apd no demand wag 
proved on the trial to have been made of the (hip upon 
the defendants. The plaintiffs, together with one John 
Glen Jobnfiont (who did not join in the prefent adfion,) 
were appqinted affignees of the eftate and effedls of Ward 
under the above-mentioned commiflion, by an aCTignment 
dotted the 13th of 4 pril 1802. On the 22d of January 
1803 the Lord Chancellor by his order removed J, G. 
JohnJlon from being an affigneei which order reciting 
that a petition had been prefented to the Lord Chancellor 
by the plaintiffs, being three of the creditors, and three 

of 
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of the aflignees, dating that the faid y. G, Johnfion on 1804. 

the 7th of December 1801, being prior to the date of the 

faid commiiEoni received from the bankrupt, whild he and Others 

* 090ig^ 

was a prifoner for debt in the King*s Bench prifen, and Hvnaann. 
after he had committed one or more a£i; or a£ls of bank* 
ruptcy, certain bills of exchange, which bills J, G. Jobn^ 

Jion, contrary to his undertaking to that eflTe^t, had^efufed 
to deliver up for the benefit of the eftate of Ward^ and 
that J, G. yohnjicn had departed thefc kingdoms and was 
gone to Peter/burgb in Rujfta s and praying (inter alia) 
that y. G .yehnftm might be difeharged from being one 
of the affignees of Ward*9, eftate, concluded as follows: 

Now upon hearing the faid petition read and what was 
** alleged by the counfel for the petitioners, I do order 
** that the faid y, G. yohtijion be forthwith removed 
** from being alfignee of the faid bankrupt’s eftate and 
eifedls; and let him and his partners be reftrained 
** from receiving any dividend upon their debt proved 
** under the commillion againft the faid ’Thomas Ward 
** until my further order. Eidon C.” No re-aifignment, 
releafe, or other inftrument hath been executed by y. G. 
yohnjiw to the plaintiffs, nor any new aifignment by the 
commiflioners in confequence of the faid order. The 
queftion for the opinion of the Court was. Whether the 
plaintiffs were entitled to recover in this adlion ? If the 
Court ihould be of opinion that they were fo entitled, then 
the verdi^ to ftand, and judgment to be entered as the 
Court fliottld dire£^: otherwife a nonfuit to be entered. 

Hall for the plaintiffs, after obferving that this was 
the cafe of a trader, who having before his bankruptcy 
difpijfed of a ihip at Tea to the defendant had negle£led 
to perform the requifite for conveying the property 

tp 
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to Ilim according to the provifioni of the regifter a£l:t« 
for want of which it became vefted in the affignees of 
the bankrupt, dated three obje£lions which he expelled 
to be made to the recovery of fuch affignees. ift, That 
J, G. JobnJottf one of the original affignees of the bank¬ 
rupt’s eftate, ought to have been joined in the a£lion, the 
legal eftate ftill remaining in him until a new affignment 
from the old to the new affignees, notwithftanding the 
Lord Chancellor’s order to remove him. But the cSeSt 
of that order was to dived the legal eftate out of JuhnJlm 
and veft it in the three other affignees, the plaintiffs. 
The bankrupt laws enable the commiffioners to convey 
the bankrupt’s property to affignees, who are joint truf- 
tees for the creditors. On the death of one of the 
affignees it furvives to the others, and the order in quef- 
tion has caufed the legal death of John/lon, The Lord 
Cliancellor has a general and entire jurifdi£lion over thefe 
matters. The ftat. 5 Geo. 2. c. 30. f, 30. only direfls 
that in cafe of the removal of any affignee and the ap¬ 
pointment of another by the creditors, the old affignee 
ihall affign over to the new affignee: but that does not 
appear to be neceflary where no new affignee is appointed. 
And/ 31. direfis that where it (hall be found ncceffary 
to vacate the firft affignment and to make a new one, 

the Lord Chancellor, upon petition of any creditors, may 
make fuch order therein as he (hall think juft and reafon- 
able.” ** And in cafe a new affignment ihall be ordered 
to be made as aforefaid, fuch debts, effedls, and eftate of 
fuch bankrupt ftiall be thereby effectually and legally 
veiled in fuch new affignees.” It is not necefiarily re¬ 
quired to make fuch order for a new affignment (a). And 

indeed 

(«) A precedent wn refeired to in Ce. Sank. L % vol. 108. intitled ** Af. 
V fijconeot bj one affigim to binfeli and a new al&gnee j the former af< 

Ssaae 
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indeed where the depofed affignee is abroad the Lord 
Chancellor’s order on him to affign would be nugatory ) 
and if the remaining aflignees could not make title without 
him, the bankrupt laws could not be carried into execution. 
In the cafe ex parte Bambridge (n}, on the death of the iaft 
furviving affignee, leaving an infant heir at law, the Lord 
Chancellor made an order on the commiffioners to exe¬ 
cute a new affignment to two new affignees chofen. 
The joining in the a£tion the depofed affignee would be 
to annul in effe^ the Lord Chancellor’s order, which not 
only difcharges him, but reftrains him from receiving any 
part of the bankrupt’s eftate. But if he were joined he 
would be empowered to receive what was recovered in 
the a£lion. The Lord Chancellor has a fimilar power in 
other cafes; .as by ftat. 36 Geo, 3. e, 90. f, 1. where any 
truftees in whofe names dock ftands are abfent out of the 
jurifdidion, or not amenable to procefs, or become bank¬ 
rupt, &c. he may order the remaining truftees to convey, 
and in other cafes may by his order dived the legal edate 
out of fome,‘and ved it in others. {Le Blattc J. There 
is an exprefs authority given by the a^ in that cafe to 
accomplifti the object.]. At any rate this obje^on, if 
valid, would only go to one-fourth of the property, and the 
plaintiffs, the three other affignees, would be entitled to 
recover the other three-fourths, there being no plea in 
abatement, and this being an a£lion of tort \ according to 
Addifon V. Overend (^), and Sedgewortb v. Overend (r). 

•* fignee having abfconSed and become bankrupt.** But upon infpe^en 
it appears that the commiffioners were parties to the new affignment. 

(«) 6 ytj. 451. ^ 

(^) 6 Term Rep, 766. and vide StUt V. Cteimnt S Bojm & PoU, 7) 
and 75.} where the diftinQioa between adioni of cootnft and Van in thia 
icfpea ii fliewn. 

If) 7 7trm Rtp, ayy. 
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1804. sdly, The want of a converfion is objeaed $ but a flight 

“ aft will amount to it where a defendant has no title. 

• and Others The ufe or mifttfe of a thing is a converfion. A faie bf 

h/bbI^d. u fiierifiT under an execution of the goods of a bankrupt, 

made after a commmilTion of bankrupt iflued, is in law 
a converfion (a). 3dly, If it be objefted, that the 
plaintiffs as aflignees ought to have derived title to them- 
felves, by (hewing a transfer to them in the mode pre* 
fcribed by the regifter afts 7 & 8 3. <r. 22., 26 Geo. 3. 

e. 60., and 34 Oeo. 3. c, 68, it is fufficient to anfwer that 
the property is veiled in them by operation of law, and 
that the regifter afts do not contemplate fuch a cafe, but 
only where property is transferred by the aft of the party. 
Then fuppofing the plaintiffs entitled upon the (Irength 
of their own title to recover the whole or at lead three« 
fourths, it will be infifted, 4thly, that the defendant has 
a good title. But that is direftly contrary to the deter¬ 
mination of the fame fafts in Heath v. Hubbard (^}, where 
the Court held that what was done by the prefent de¬ 
fendant, the getting the (hip reglftered de novo in the 
port of London, per faltum, the fale being of the (hip at 
fea then belonging to another port, without firft deli¬ 
vering a copy of the bill of fale to the officer of the port 
to which the (hip then belonged, for the purpofe of his 
indotfing an entry of fuch transfer on the affidavit on 
which the original certificate of regillry was obtained, 

I 

and making a memorandum thereof in the book of re- 
gitlry, and giving notice of the fame to the cotnmiflioners 
in London^ as required by flat. 34 Gee. 3. c. 68. f. 16. was 
not fufficient to make a title to the (hip. But fuppofing 
that conftruftion of the a^ may be impeached, yet before 
that quedion can be raifed the authority of Mofs and 

Cnftr V, CMiiyi x Burr, to. (^) 4 Eaft, lio* 

Ot^er^i 
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OtberSf affignm of Kiripatrick, v, Chamock {a), mull be 
gotten rid of^ for here the regiftr]^ de novo in the 
port of London^ whether fufficient or not in itfelf to 
complete the title under the bill of fale, was not done 
till after the of bankruptcy, when the title of the 
alfignees had intervened, and prevented its operation, by 
veiling the property in them. Under thefe circumllances 
it was holden in that cafe that the allignces of the bank¬ 
rupt might recover the pofleffion of the fiiip in trover 
from the vendee, though he had, fubfequent to the bank- 
ruptcy, complied with all the requilices of the regiller 
a£ls. 

ZcoU contra, ill. The mere order of the Lord Chan¬ 
cellor to an alTignee to affign away the bankrupt's eftate 
cannot, without an dllual re-alGgnment, operate to dlveH 
the property out of fuch aiCgnee. Tiie Lord Chancellor 
has no other power over a bankrupt’s ellate than what is 
given to him by ilatute. The Hat. 5 Gro. 2. r. 30. f. 26. 
firll empowers the commiflioners to transfer the property 
from the bankrupt to his aflignees. By f. 30. any af- 
fignee removed or difplaced by the creditors is required 
to alHgn the ellate and effe£ls to any other alBgnee 
chofen by them, under a penalty in cafe of refufal or 
negted. Then as it may fometimes be necelTary to vacate 
the old and make a new aflignment, the Lord Chancellor 
has, by /. 31a diferetionary power to make ap order for 
that purpofe upon petition of any creditors. But this 
mull be done by an exptefs order of the Lord Chancellor 
to vacate the former appointment and to m.ike a new 
aflignment. Th • inconvenience which may enfue from 
the alGgnee being abroad is no other than what may arife 
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1804. in every other cafe where a conveyance is neceflary. 
adly. The fale of the (hip by the defendant, not being 
ind Other* tortious at the time and under the circumftances, is no 
converfion in law. There was a bon& fide delivery of 
the (hip from Ward the then owner to the defendant, 
and if Ward could not have maintained trefpafs, neither 
could he have maintained trover. The defendant had 
at leaft a rightful pofleflion, though with a bad title. 
Then the alfignees cannot convert that which was at firlf 
a lawful poflefiion into a tortious one, without a demand 
and refufal. In 5 Com. Dig, 541. Trefpafs D. it is faid, 
that a man (hall not be charged in trefpafs for goods 
which he had by the delivery of the party himfelf, except 
where by a wrongful z€t he makes himfelf a trefpafler 
ab initio. So in Weymouth v. Boyer (o), Buller J., fitting 
. for the Lord Chancellor, confidered that trover would 
not lie againft one in pofiTeiTion and making fale under 
the authority of the owner. And he faid, that if it were 
no converfion at the time of the fale, no refufal after¬ 
wards would do. So where one gives an authority for 
doing a thing, he cannot for any fubfequent caufe punifii 
that which is done by his own authority. 8 Co. 146.^. 
3dly, The plaintiffs as a^ignees are bound to make title 
to the (hip with all the formalities required by the re- 
giiter a£ls. They take the bankrupt’s efiate by the con¬ 
veyance of the commiflioners in the fame manner as 
property is conveyed to any other. By ftat. 13 Eliz. c, 7. 
perfons purchafing copyhold from the commKBoners muff 
compound with the lord like any other purchafers. And 
in Drury v. Man {h) it was ruled, that affignees of bank¬ 
rupts ftood in the fame relation to the lord of the copy- 
hold as any other vendors. Belkles, if fuch alfignees 


(*) > 416.4x4. 


(*) I Ak. 95. 


were 
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were not bound to take a conveyance of a (hip under the 
regifter zCts like othersi the policy of the law would be 
greatly defeated} for many affignees are foreigners* who 
would by the medium of a bankruptcy become owners 
of Britijb (hips. But 4thly and principally* the defendant 
has done every thing required by the regiflxr laws to 
complete his title: and therefore the cafe of Heath v. 
Hubbard (a) proceeded on a miftake of thofe laws. The 
fiat. 12 Car. 2. c, i8. does not provide for any cafe of 
transfer of (hips. The fiat. 7 & 8 XT'. 3. r. 22. is the 
hrfl: which regulates the transfer between individuals: 
and that requires {/. 21.) that *< upon any transfer of 
property to another port" the (hip (hall be regiftered de 
mvof and the former certificate delivered up to be can¬ 
celled } and that upon any alteration of property in the 
fame port, by the fale of one or more (hares in any Ihip 
after regiftering thereof, fuch fale (hall be acknowledged 
by indorfement on the certificate of the regifler.** By 
transfer of property to another port” mud be underftood 
to feme perfon refidtng at another port, by which the 
home of the (hip would be changed (b) ; and in this cafe 
the direction is exprefs that the (hip (hall be regifiered 
ok novo, and that the certificate of the former regiftry 
(hall be cancelled* and therefore no indorfement can be 
made of it i but fuch indorfement is to be and can only 
be made upon any alteration of property, by the fale of 
one or more (hares to perfons in the ftme port. The re¬ 
gulations were adopted to preferve the evidence of the 
owner(hip of Brttfh vefTels remaining in Britj/h fubjeds 
with the leaft trouble* delay* and expence to individuals. 
It is evident in this ftatute that the word such (i. e. << fuch 
fale (hall be acknowledged by indorfement on the ccr- 
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tificate of the regifter”) is necrflarily confined to an at* 
teration of property in the /anti port. The x(Sth ftCt* 
of the 26 Geo, 3. e, 60, reciting that the provifions made 
in the la(l>mrntioned ad| ** touching the indorfement on 
certificates of regiftry, in cafe of any alteration of pro¬ 
perty in any (hip in the /me port to which (he belongs 
have been found infulficient,’* dire£Is further regulations 
to be complied with befides the indorfement thereby re¬ 
quired. The fame words are again referred to in fe£t. t j 
of the ftat. 34 Geo, 3. e. 68. which gives a form of the 
indorfement required to be made on the certificate of 
regiftry, in cafe of any alteration of property in the fame 
port to which the (hip belongs. Then the 16th fe£lioa 
of the lad afl providesi ** that if any (hip (hall be at fea^ 
** or abfent from the port to which (he belongs at the 
time when /urb alteration in the property thereof (hall 
** be made as aforefaid, fo that an indorfement on (a) 
the certificate cannot be immediately made, the fale, 
« &c. (hall notwithdanding be made by a bill of fale/* 
&c. and a copy thereof (hall be delivered, and an entry 
thereof indorfed on the oath or affidavit, and a memo¬ 
randum thereof be made in the book of regidry, and 
notice given to the commilTioners of the cudoms, &c. 
Now in commenting on the words of this lad claufe the 
Lord C. J. in the cafe of Heath v. Hubbardt confidered 
that the word fuch (fuck alteration in the property) meant 
the fame as an^ alteration. But it mud rather be taken 
to refer to fuih alteration as was mentioned in the 
preceding fe£lion, to which it has evident relation} 

(a) In the cafe of lUatb r. JlulharJ^ 4 Eafit 120. an error wis noticed in 
the -rrnted liatiite 1. ). of thii cfiofe, *' indorfenirnt «e ccrtIticaU’* for 
<* ir.d^rrcment on tAr ceitificate.” And vide the Uni C. J.*i reading of ic . 
la pfge 12^. ib, 

6 and 
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and the alteration there mentbned is an alteration of 1804. 
propertjr in the fame port, the fame which was ftated in 
the ftat. 7 & 8 3. which required an indorfement on m 4 0^iS 

the certificate of the former regiftry, and which is there HvsaAis. 
plainly ContradiHinguiflied from a transfer of property to 
another port, which required a regiftering de novo and a 
delivery up of the old certificate to be cancelled. If the 
Clip had been in her proper port at the time of the fale, 
the cafe could not have been at all afie£ted by the idth 
feflion, which is only applicable to transfers of property 
at fea or out of the proper port. Neither would it have 
fallen within the X5th feflion, becaufe that is exprefsly 
confined to any alteration of property in the Jame port to 
which the fliip belongs. And the i6th fe^ion only 
applies to the cafe of a (hip abfent from its own port^ 
which, if at home at the time of the fale, would have 
fallen within the 15th feflion, and confequently cannot 
afie£f the prefent cafe, which is that of a whole (hip tranf- 
ferred to another port, which at any rate requires a new 
regiftcr by the ftat. 7 & 8 11 ^. 3. c, 22./ 21* And the 
flat. 34 Geo. 3. c. 68. /, 20, 21, and 22. confirms the 
diftin£Iiou of the two modes of transfer, and extends the 
authority of the officers in certain cafes to give new re- 
gifters, even in the cafe of partial transfers in the fame 
port. Then if this diftindlion be well founded, and this 
is a cafe where no indorfement of any certificate was 
neceiTiry to convey the title from the vendor, but only a 
fubfequent new regiftration, which is the ad of the 
vendee himfelf, and merely calculated to give him the 
privileges of the Britj/b navigation, the cafe of Mfs v. 

Chamock {a) does not apply, where a further sd remained 
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1804* to be done by the bankrupt after his bankruptcy, in order 
to complete the title. 

. anrfOtbcn 
tfdK/i 

Hvibaiv. Hall, in reply to the firft obje£Iion to the plaintiff’s 
a£Iion, as to the not joining the removed affignee, becaufe 
the Ld. Chancellor had not purfued the 3 iff fe£lion of the 
flat. 5 Gta. 2. c. 30. by vacating the former and appoint* 
ing a new affignment to be made, obferved, that the power 
at fir ft given to the Lord Chancellor, was general, (*to make 
fuch order as he (hould think jull and rcafonableand 
then the claufe proceeds to Hate, that **in cafe a new 
affignment lhall be ordered to be made,” the bankrupt’s 
eftatu Oiall be effe£laal!y and legally veiled in fuch 
new afftgnce,” fee. which affumes that a new affignment 
is not neceffary at all events to be made. And here it 
was not neceffary, bccaufe there were other affignccs re¬ 
maining in whom the whole legal edate was already veiled 
when JohnJlone was. removed. To the fecond objeflion 
he anfwered, that however ligluful u bare poffelTion might 
have been at liril, and until a demand and refufal, at any 
rate the (fefeudant’s taking upon liimfelf to make fale of the 
fliip without title was an a( 3 :ual converfion. As to the 
third obje^ion, it was before anfwered. As to the 
fourtir, which went to the defendant’s title, the pre¬ 
liminary obje£lion grounded on the cafe of AI^ v. 
CharhOck remains unaiifwered} for the due reglllering of 
the (lap was as neceffary to complete the title to her, whe¬ 
ther to be done by the vendor or vendee, as the bill of fale. 
And the only difiindion taken in the cafe of Htath v. 
Hubbard was-between fuch a£ls as were neceffary to be 
'done by cither of the parties, and fuch as were to be 
done by the ofiacers cr iliird perfons, which latfer alone 
were conlidered as lUreffory, and not affcdling the title. 

. And 
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And here the (hip was not regiftered de novo (even Jif 
that would otherwife have'done) till after the faank« 
'ruptcy; and the bill of fale alone could not give the 
title. Bat in no in (lance now can a regifter dc novo 
be granted without (hewing a compliance with all the 
requifites of the 15th and 16th fe£lions of the flat. 
34 Gea, 3. c. 6 S. For the aoth fe£lionena£lS| that when 
the property in any vcflcl fliapll be transferred to any 
other fubjefl in whole or in part, and fuch velTel (hall be 
required to be regiftered de novo, the proper oflicer (hall 
require the bill of fale to be produced to himc'Scc. 

“ Provided that ail the ether regulations required by the 
laws in force concerning the regiftry de navo of velfels 
be complied with.’* This prefumes that there arc other 
regulations befides the production of the bill of fale» and 
thefe are only to be found in the 15 th and 16th 
fei^ions. 

Cur, adv. vult. 

Lord Ellrnborough C. J. now delivered judgment. 
There were three objections taken in this cafe to the 
plaintiffs* right to recover, founded on a fuppofed defeCb 
in the title of the plaiutiffs to the (lilp In queftion. The 
firft objection was, that John Glen jehnfone, one of the 
ajfignees, (in refpeA to whom the Chancellor’s order for 
removing him from being an alTignce is within (tated,) 
ought, notwithftanding fuch order, to have been joined 
as a plaintiff, iuafmuch as his intereft as aflignee w'as not 
divefted by the mere operation of fuch order $ but that a 
new aflignment by the old to the new atlignees, whereby 
the debts, effeCts, and eftate of the bankrupt fhould be 
efleCtualiy and legally veiled in fuch new afGgnees,** 
was neceffary for this purpofe. A fecond was, that there 

E c a was 
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1804. was fio convfifion of the Hilp in this cafe proved to haw 
• B&exAM committed by the defendant. The third objection 

was* that the plaintiih», as aifigneesy onght to have derived 
w HvBaAXB. a title to themfelvesy by (hewing a coinpliance.w'ith a'll 
fttch forms as are required by the (everal ildtutes on the 
fubje£f> to give ed'eff to transfers of property in (hips in 
other cafes. Suppoting however the plaintiffs* right to 
recover not to be defeated oti any of thefe grounds, it 
vras then farther infifleil, on the part of the defendant, 
that the defendant himfelf had a good right to the (hip in 
queftion, in virtue of his purchafe, and the regiflration 
of the (hip dc novo in the pure of Lctidotty as dated in 
the cafe. 

As to the (ird of tliefe ob/e£lion$, affuming it to be 

well founded, and we think it fo, it has only the effe£l 

of precluding the plaintiffs, who are three out of the four 

affignees in w'hom the property of the (liip originally was 

(and until a new affigiimrnt is made under the order of 

the Lord Chancellor, continues to be) veded, from re^ 

« 

covering jnore than their three-fourth parts in value of 
the property in queffion. For it is now too well fet¬ 
tled to be any longer difputed in a court of law, that the 
defendant can only avail himfelf of an objeflion of this 
fort, viz. that all the feveral part owners in a chattel have 
not joined in an a^ion of trefpafs^ or of tort brought in refpeH 
to it, by plea in abatement, 1 will only refer to Addifon v. 
Overend, 6 Term Rep, 766, in which mod of the cafes 
on the fubje£t are colleded; and Sedgworih v. Overend, 
7 Term Rep, 279. 

As to the fecond obje^ion, viz. that there is no proof 
of any cenvetfon by the defendants of the (hip in quef» 
tion i if in the refult it fliall appear that the defendant had 
m title to the fhip in quejlion at the time when he fold bev 
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by public auflion on the 19th of February 1802, and 
afterwards, on the 5th of April 1802, afligned her to 
perfons who fent her to fea, where Che was loft, it will 
in that cafe be very difficult to ftate an inftance of an 
actual converfion to their own ufe more abfolute and 
perfect on the part of the defendant than this. And 
though IVard could not, as the defendant’s counfel faid, 
have complained of the fale by Hubbard as a tortious afl, 
it does not follow from thence that his affignees cannot. 
Ward could not have maintained trover for the (hip 
again ft Hubbard while in his pofteffion; but the plaintifis, 
his affignees, mod unqueftionably might have brought 
fuch aiSlion if the property in the (hip pafted to tham 
under the commiffion. It is by no means true, as % 
general propofttion, that the affignees can maintain no 
other aflions than what might have been maintained by 
their bankrupt. A bankrupt cannot recover the value 
of goods he had drlivercd in purfuance of a purpofe 
of fraudulent preference in contemplation of bankruptcy, 
which his* affignees may, and in daily pra£lice conftantly 
do. And many other inftances to the fame effect might 
be put. 

As to the third objeSicn, that the plaintiffs as affignees 
ought to have derived title to themfelves by a compliance 
with the requifftes of the ftatutes 26 Geo. 3. and 34 Gee. 3. 
(called Lord Liverpool'^ A£ls) In refpefk to the transfer 
of property in (hips} it is an objeflion which, if it could 
prevail, would have the efie£l: of defeating every title that 
has been hitherto made under a commiffion of bankrupt 
to this fpecies of property fince the paffing of thofe fta¬ 
tutes. For 1 believe that in no inftance the requifftes of 
thofe ftatutes will be found to have been complied with 
tn regard to affignments by commiffioners of bankrupt. 

£03 
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1804. But there is no ground for this obje^iion. Thefe ilatutes 

. only relate to transfers made by the a£l of the parties, 

and Otheri from a former owner to a new owner^ and where the 

Hvbb^i). transfer is capable of being eflre£tuated in the ordinary 
way by the mere operation of an inflrument of airign- 
xnent from the one party to the other, and do not relate 
to transfers deriving their efFe£i; by peculiar provifion or 
operation of law, as alllgnnients by commiinoners of 
bankrupt to aflignees under the bankrupt laws do. There 
the comniiflioners arc not former owners; they do not fell 
in the fenfe in which the word /ale is ufed in thefe Ita* 
tutes 26 and 34 Geo. 3.; although in purfuance of the 
dircefiens of the flat. 13 Eliz. c. 7. /. 2. and other later 
llatutes, they make fale thereof in point of form by deed 
indented and inrolled, &c. as being the means fpecially 
appointed and deferibed by the latter of thofe Aatutes 
for the execution of the power given to the commiflioners 
in this refpc£l, for the veiling of fuch property of the 
bankrupt in his alTignees accordingly. The form of in- 
doifement on change of property in the 15th fcclion of • 
the (tat. 34 Geo. 3. c. 68. clearly (hews that the fale 
therein meant was a fale from a former proprietor. It runs 
thus: “ Be it remembered, that [/ or wr] [names,' refi- 
dence, and occupation, of the perfons felling] have this 
clay fold and transferred all [wy or cur] right, fliarc, or 
intered, in and to the (liip or vcflel,” &c. But how can 
commiflioners of bankrupt polTibly be confidered as 
perfons felling any right, Jlsare, or interejl of their own 
within the meaning of thefe w'ords Imy or our] ? The 
property transferred by them is neither legally nor equi¬ 
tably theirs: it does not veil in them for an inllant t it 
pafles by them, or rather by the acl they are diredled and 
empowered to perform, and not through them. It ap¬ 
pears 
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pears therefore to us that the afllgnments made by com- 1804, 

miflfioners of bankrupt to. the aflignees of a bankrupt 

were not meant by the legiflature to be comprehended and otbeu 

in the provifions direfted to be purfued in refpeft to the hvbm^b: 

transfer of property in ihips between fellers and buyers 5 

and that of courfe the aiTignment in this cafe is not liable 

to the objc^lion which has been made on this ground. 

If indeed this objection were allowed, it w'Ouid alfo defeat 
the obje£l of provifional a/Iignments, fo far as refpe£ls a 
bankrupt’s fiiip, and the crown’s extent would conilantly 
have the preference. 

SuppoHng therefore that the title of the plaintiffs to 
recover in this a£lion is not aiTefled by any of thefe three 
obje£lions, it remains to be confidered whether the de¬ 
fendant has upon the face of this cafe a good title to the 
fl)ip in queftion, in virtue of his purchafe and the fub- 
fequent regiftration de novo above ftated? And this 
depends upon the proviGons contained in the ftatutes 
7 & 8 3. r. 22 i i 26 G. 3. c. 60. i and 34 G. 3. r. 68, 

as far as they rtfpefl the transfer of the entire property 
in a (hip, and particularly upon the application the 
provifions contained in the 16th feflion of the flat. 

34 G. 3. c. 68. to the cafe of a transfer of the entire 
property in a veffel whn at fea or ahfent from the port to 
which Jhe Mo/igs, as this fhip was at the time when the 
wdignment of it was made to the defendant. And Grft, 
the flat. T Sc 8 JV, 3. c. 22. /. 2i. provides, that no ihip*s 
name (hall be changed without ftgifiermgfuch fhip de novo, 
which is required to be done upon transfer of property to 
another part, and delivering up the former certificate 
to be cancelled. And in cafe there be ^iny alteration of 
property in the fame port by the fale of one or more Jbares 
in any (lilp after regifiering \i\tstcdffucb fale (hall always 

£ e 4 be 
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be acknowledged by indorfement of the certificate of re« 
gifiry before two witnefies» in order to prove thet the 
entire property in fuch (hip remains to fome of the fub- 
je£l8 of England* It is to be obferved, that here is no 
provifion in cafe of fale of the (hip at the fame port, for 
proving it to continue Euglijh property, if an indorfement 
on the certificate be only to be made in the cafe of a par- 
tf(U fale; for a new regifter is not required but on a 
transfer to another port* The fiat. 26 G. 3. e» do. / 3. 
reciting that it is expedient that the provifions made in the 
flat. 1 8c 8th of King William fhould he altered and amended^ 
and that the fame (hould he extended and applied to (hips 
other than thofe therein defcribed, ena£ls what (hips 
(hall he regiftered. And by f. 4. dire£ts that no regifiry 
lliall be made but at the port to which fuch Jbip or vejftl 
properly belongs. And f. 5. enu£ls that the port, to which 
apy fhip or vejfl Jball thereafter be deemed to belorg within 
the meaning of that a£t, fhall be the port from and to 
which fuch (hip fljoll ufunlly trade, or being a new fliip 
{liall intend to trade, and at or near which the huiband or 
acting manager, or owner, ufually relides. The 16th 
fedlion, reciting, that the provifions made in and by the 
faid recited a£t touching the indorfements on certificates 
of rcgiftry, in cafe of any alteration ofproperty in any fhip 
or veffel in the fame port, to nphicb the fhip or vejfei belongs, 
have been found infulficient, enads that in every fuch 
cafe, bcfides the indorfemciit required by the faid recited 
a£I, there (hall alfo be indorfed on the certificate of re- 
giltry before two witneflfes, the town, place, or pari(h, 
yrhsre all and every perfon or perfons to whom the pro- 
pert s in any fhip or vefftl, or any part thereof, (hall be ft 
transferred, (hall refide, &c.; and the perfon^ to whom 
the property of fuch fii>p or yciTcl ^sU be fo t]fao 9 fcire 4 > 
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fliali deliver a copy of fuch indorfement to the perfons 
authorifed to make regiftry, and who are to make an 
entry thereof to be indorfed on the oath or a 65 idavit upon 
which the original certificate of regiftry was obtained» 
and to make a memorandum in the book of regifters, and 
give notice to the commiffioners of the cuftoms;; This 
claufe fpeaks of transfer of the property in the Jhip or an^ 
part thereof t either conficiering the provifioiis for indorfe¬ 
ment made by the ftatute of King William as extending 
to a transfer of the whole, or meaning to remedy the de¬ 
feat in their not being already fo extenfive. It is either 
a legijlative expfttien of the ftatute of King William, or an 
enlargement of it. The ftal. 34 G. 3. e.6S, f. 15.9 re¬ 
citing, that by the laws now in force upon any alteration 
of property in any ihip or vefiel in the fame port to 
which fu'»h (hip or veiTcL belongs, an indorfement upon the 
certificate of regiftry is required to be made, enacts that 
fuch indorfement fliall be made by the perfon ** transfer* 
ring THE PROPERTY of the Jhip or vejfelf and pre* 
feribes the'form. This claufe alfo confiders the indorfe¬ 
ment neceifary upon any alt'^ration of property, and does 
not fpeak of the perfon felling one or more Jhares in the 
vejfel, but of perfons “ transferring the property of the 
fiip!* And this is in furtherance of the provifions 
of the ftat. 26 G. 3. It is to be obferved alfo, that the 
expreffion in the ftatute, of an alteration of property 
taking place in the port to which the (hip belongs, means 
when the Jhip is in the port at the time the change of pro¬ 
perty takes place} in which cafe fuch change is to be in- 
dorfed on the certificate of regiftry j and is put in oppo- 
fition to the cafe of the (hip being al/ent from the port, or 
at fea (which is the obje£i of the i6th fe£Iion of this aA), 
which cafe the certificate being with the (hip, the 

change 
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change of property cannot be indorfed thereon, and Is 
therefore dire^ed to be noticed on the oath and in the 
book of regiders. The i6th fe£lion, as already bbferved, 
provides for the cafe of the abfence of the (hip from 
the port to which (he belongs at the time when fuch al¬ 
teration in the property thereof (hall be made as aforefaid. 
That alteration^ by reference to the preceding fe^iion, is 
any alteration^ and, by referring again to the 16th feclion 
of the dat. 26 G. 3. is any alteration by which the property 
in any jhip or any parts thereof may be transferred. If 
thefe provilions be to be condrued as being confined and 
limited to the transfer only of psares and parts of (hips, 
this mifehief might follow, viz. that the whole of the 
(hip might by bill of fale be transferred to a foreigner, 
and if (he did not change her port, the vefTel might dill 
trade with all the advantages of a Britip (hip. But no 
fuch thing can happen, if the certificate of the regidry be 
indorfed, as that mud be (hewn to the officers of the 
cudoms when required. And what reafon can there be, 
if a (hip be at Tea, and any Jhares be fold, that the pro- 
vifions of the 16th fe£(ion of the dat. 34 G. 3. (hould be 
compiled with ; but not, if the whole be fold } For ac« 
cording to that condru^ion, at lead until the return of 
the (hip, all the mifehiefs intended to be prevented by 
the 16th feftion as to the transfer of parts of the (hip 
would fttbfid as to the whole (hip, if transferred when at 
fea. In M^Neil'i cafe in Reeves' Hijlory of Shipping, 
p. 504. Lord Camden, prefident of the council, faid, that 
he thought the dat. 26 G. 3. was an a£l which in every 
view of it (hould be confidered as a remedial a£l ; it was 
to prevent a public mifehief} to amend and alter the dat* 
7 & 8 IT. 3. It had appeared that frauds without num¬ 
ber were committed under that afd; and that was dated 

to 
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to be the reafon of making the ftat. 26 G, 3. The rule 1804* 
therefore of conftru£lion in applying and explaining the ■ 

.aft (hould be fuch as will molt aid the advancing the ud Other* 
means of relief and in fupprelTion of fraud. And adopt- 
ing this rule of conftruftion, and collefting the intention 
qf the legiflature as well as we are able from thefe feveral 
a£ts of Farliament| we feel ourfelves obliged to confider 
the provifion contained in the i6th feftion of the ftat. 

34 G. 3. c. 68. as to the alteration of property in a 
(hip or veffel at feat or abfent from the port to winch flic 
belongs/* as applying to any alteration of property in the 
(hip or veflel, whether the fame be made by the transfer of 
the whole or by the fale of any Jbare or number of Jbares 
therein, amounting to lefs than the whole intereft in fuch 
(hip or velTel. And as fuch provifions have not been 
purfued in refpefi to the aflignment of this (hip made on 
the 9th of November 1801, when it is dated to have been 
at feay we think that no intereft therein has palTed 
to the defendant by his purchafe and regiftration de novo 
dated in the cafe; and that confequently the plaintifts 
are entitled to retain the benefit of the verdifi found for 
them to the extent of x744/< i5-r> and cofts, being three- 
fourth parts of the fum of 2326/. 6s. 8d. mentioned in 
the cafe as the damages found for the whole (hip $ and 
the verdi£i being thus altered, we direfk that judgment 
be entered for the plaintiffs accordingly. 

Foftea to the plaintifis. 
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A carrier bjr ^^HIS was an sflion of aflumpfit, brought to recover 

ter centrafting X. w - 

to carry goodi the amount of damage done to a quantity of yarn of 

for hire 1 <» t ' 1 .■ 1 ^ . 

promifesthatthe the plaintiiTs, delivered on board a lighter of the de-, 
a?d‘liUbr f^ndant*8, to be carried therein from a quay at Hull to a 
iianftroaWe for William Bariofi lying in a dock there, and 

damage wifing delivered on board the fame, for a reafonable re- 

from leekage. ' 

And this, tho’ ward to be paid to the defendant. The declaration Hated 

hs had given 

notice»that he (amongft Others) a promife by the defendant that the 

onfwerable for lig-htcr was tight and capable of carrying the yarn; alfo a 

fc^occ^ioned by P^mife by him that the lighter was fo far as he knew a 

care*in^he*roaZ fuhjlantial vejfel fit Jor carrying the yarn imthout 

thew&Mn*^ and alfo a promife by him to foivt loadf and 

which cafe he carry the yarn carefully^ and with due attention to the 

would pay 10/. * , 

per cent, upon fame. Flea non alfumpGt. On the trial before Thom^ 
asthe wh^e*dkl 3 - at the laft Torh afliaes, a vcrdi£l was found for the 
I 2 ut!*orthi vcf. plaintiffs, rubje£i; to the opinion of this Court on the fol- 


frl and freight." 
For a lofs hap. 
pening by the 
perfonai drfault 
of the carr'er 
himfelf (fuch as 
the not provid¬ 
ing a fufficirnt 
vedcl) is not 
wi(hi|i the fcope 
of fueh aoiice, 
which was meant 
tn ciempt the 
carrier from 
loires by acci¬ 
dent or chance, 
Ac i even if it 
were compc ent 
to a ronunjo 
carrier to esempk 
hnnf'lf by a (pe- 
cial arrerMnte 


lowing cafe: 

On the 10th of fune 1802 feveral bales of yarn be¬ 
longing to the plaintiffs were delivered on board the 
lighter, of which the defendant was the owner, in man¬ 
ner, and for the purpofe above mentioned. The de¬ 
fendant kept floops for carrying other perfons* goods for 
hire, ap4 alfo lighters for the purpofe of carrying thefe 
goods to and from his floops; and when he had not em¬ 
ployment for his lighters for his own buflnefs, he let 
them for hire to fuch perfsns as wanted to carry goods 
to other floops. Previous to the delivery the mafler of 
the defendant's lighter, when he was applied to to fetch 


frcR) ibe icfpon- 

fibiTity call upon him by the common law for a reafonable teward to make good ail loiTes »nt 
mifijg from the aft of Cod, or the kind’s eoemjei. 
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the yarot undertook to bring it in the lighter to the floop 
and being alked if the lighter were £t to carry itf faid, 
it VMU very fit and tight^ and that he had been down the 
day before with hemp and flax in her to fome of their 
reflfels at South End, In carrying the yarn in the lighter 
to the floop the lighter leaked, and fome of the bales of 
yarn were thereby wetted and damaged $ and on the ar¬ 
rival of the lighter at the floop the mafler of the lighter, 
on its being mentioned to him that he had got water in 
his boat, faid, there was a bit of a weep (meaning a leak) 
abaft. Three or four of the bales of yarn were (lowed 
upon the top of the pump, by whif.h it was rendered 
entirely ufelefs until they were removed. Before the 
fecond bale of yarn could be hoifled into the floop the 
lighter was going down, and would have funk to the 
bottom of the dock with the reft of the bales, but was 
prevented by getting tackle fixed to her to get her up. 
The damage thereby done to the yarn amounted to 
274/. i6s, 4</. The lighter was mt tight and fujjicientfor 
the carriage'^ the yarn, but was lealy : and the mafier of 
the lighter was guilty of negligence in not (lowing the 
yarn properly. Previous to the (hipping of the yarn on 
board the lighter the defendant publiftied the following 
notice, of which the perfon who fo (hipped the yarn on 
behalf of the plaintiffi) had notice, he himfdf being one of 
the perfons who (igned the fame. *< Navigation of the 
** River Humber and of the rivers falling into the fame. 
** To all merchants, tradefmen, and others. We whofe 
« names are hereunto fubferibed (by ourfelves or by our 
refpedlive agents) do hereby feverally give notice, that 
we will not be anfwerable for ony lofs or damage which 
** (hall happen to any cargo which (hall be put on board 
** any of our vcflels, unlefs fuch lofs or damage fliaU 

13 ** happen 
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** happen or be occafioned by want of ordinary care and 
« diligence in the mafter or crew of the veflel; when 
and in fuch cafe we will pay to the fufiereri 10/. per 
« centum upon fuch lofs or damage, fo as the whole 
amount of fuch payment (hall not exceed the value of 
« the veflel on board whereof fuch lofii or damage fliall 
have happened, and the freight of fuch veflel. And 
« we do hereby give this further nodce, that any mer- 
« chant or other perfon defirous of having their goods 
« or merchandize carried free of any rijk in refpe^ of 
** lofs or damage, whether the fame fliall happen from 
« the aft of God or etherwife, may have the fame fo 
carried by entering into an agreement for the payment 
of an extra freight^ proportionable to the accepted refpon> 
« Ability, on application to us or our refpeftive agents. 
« JFf«//, O&oher 1, 1800.” This notice was (igned by 
the defendant and by 49 other owners of veflcls at Hull. 
The queftion for the opinion of the Court was. Whether 
the plaintiffs were entitled to more than 10/. per cent, 
upon the above damages ? If they were fo entitled, the 
verdift was to be entered for the plaintifls for the above 
fum of 274/. i6f, 4d.; if they were not fo entitled, then 
the verdift was to be entered for the plaintifls for the 
amount of 10/. per cent, upon the damages. 


Holroyd for the plaintiff, after premifing that the whole 
fafls of the cafe, and even the terms of the notice, (hewed 
that the defendant was a common carrier, contended that 
in that charafler he was anfwerable by law for every lofs 
except by the zCt of God or the king’s enemies, and that 
he could not difchai^ hlmfelt from fuch refponfibility 
by any notice. Befides which every mafl;er is liable for 
the aflual negligence or mifcondufl of his fervant a£Iing 

1 within 
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within the fcope of his employmentir of which liability 
he cannot by any general notice dived himfelf. The 
common law attaches upon carriers by water as well as 
by land from one part of the kingdom to another, and 
their general refponfibility is founded on public policy 
which it is the objed of the notice in quell ion to contra* 
vene. In Kirkman v. Sbawcroft (a), Lord Kenyon conli* 
dered that innkeepers and common carriers could not 
get rid of their legal refponfibility, the one for the fafe 
cullody of the goods of their guefts, the other for fafe 
carriage, though the latter might ftipulate for a fpecial 
reward adequate to the rilk. That opinion was approved 
in Oppenheim v. Rujjfell {b). And the dillin^^ion was more 
cxprcf&ly taken by Lord Kenyon in Hide v. The Proprietors 
of theTrent andMerfey Navigation (c), between where a man 
is chargeable by law generally, as in the cafe of a common 
carrier, and where on his own contrald: in the fornter 
he is liable for all lolTes, except thofc arifing from the 
aft of God or of the king’s enemies, and cannot, fays his 
Lordlhip, difeharge himfelf from them by any of his 
own, as by giving notice to that elTefl. So faid Lord 
Ho/t in Zane v. Sir R. Cotton (d), though erroneouily ap¬ 
plied to the cafe of a poftmader. There is no need of 
a contrail, for the law makes him anfwerable. He has 
a reward; which is the reafon in the cafe of innkeepers, 
hoymen, &c. who are bound to keep fafely and anfwer all 
negle£la of thofe who ad under them, thugb they Jbmld 
exprefsly caution agednji it. Now here the notice is not 
that the carrier will not be liable without a certain ade¬ 
quate price for his rilk, which would admit of a dilFerent; 
confideration, but that he will not be liable at all where 

(a) 6 Ttm Ittp. 17* (&) 3 BtJ, ^ Pull, 4*. 

(r) I Fjp, N, P. Caf. 36. {d) 1 Solk, i8« i» Mod, 481—3, S. C, 

the 
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the lofs does not happen from want of care of the maftef 
and crew> nor even then for above fo much per cent. 
But no perfon can exempt himfelf from a common 
law obligation, without at lead fome confideration moving 
to the perfon to whom he is liable; fucb, perhaps, as hit 
agreeing to carry for lefs than the ufual reafonable price^. 
(as is the common cafe where parcels are of lefs than 5/4 
value, or paid for accordingly); otherwife it is nudum 
pa£lum. If indeed a carrier charge more than reafon^ 
able rates he may be indi£led for extortion. Here there 
is no confideration for the exception; and dierefore the 
common law liability attaches upon a carrier for lofles by 
the want of care of thofe whom he employs in his bpfi- 
nefs, which is the fame as his own. For qui facit per 
alium facit per fe. And this liability fometimes extends 
to charge him even criminally. As where a bricklayer’s 
fervant leaves the rubbifii of his work in the ilreet, the 
mailer is indiflable for the nufance. Or where a book- 
feller or printer’s fervant fells a libel in his (hop, that 
will charge the mailer for the libel. In all cafes where 
a perfon engages to do a thing for a reward the law im¬ 
plies an engagement to do it with reafonable care and 
diligence; and it is contradi£lory to the very nature of 
the engagement and the policy of the law to introduce 
fuch an exception as in this cafe. At all events how¬ 
ever the lofs in this cafe is out of the terms of the notice § 
for it did not happen from the want of care of the mailer 
or crew, but from the perfonal default of the carrier him¬ 
felf in not having provided a fulficient veflel, which it 
was his duty to have done: and there is no ftipulation 
againft his own perfonal wrong. And he referred ta 
Ellis V. Turmr (a)i where a fimiJiar notice was giveOt and 
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yet the owner of thtf veiTel was holden liable for the 
whole lofs upon the fpecial undertaking of the mafter. 

Gafelee, for the defendant, faid, that he was reftrained 
by the order of nifi prius from difputing that the de- 
Ifendant was liable to the extent of lo per cent, otherwife 
he Oiould have contended that he was not liable at all. 
He admitted that in the abfence of any exprefs contra^ 
the law implies a contra£l that the carrier (hall be liable 
for all lodes, except fuch as arife from the z€t of God or 
the king’s enemies; but infilled that he might make a 
fpecial acceptance, on which only he would then be 
liable. For exprelTum facit ceflare tacicum, and the law 
never raifes an implied contradl again fl an exprefs one; 
as in Toujiiint v. Martinnant (a). The did^um of Lord 
ho/t in Lane v. Cotton may indeed be oppofed to this, but 
that Hands unfupported, and is contrary to the principle 
of the modern decifions eftablilhing the fpecial acceptance 
of carriers in certain cafes, as well as of fome more ancient 
authorities. -Kenrig v. Egglejion {b) j Tyly v. Mortice {c ); 
Titc/jburne v. White (d) } Gibbon v. Faynton (e) j Clay v. 
Willan {/); Tate v. Willan (g); and Izett v. Moun¬ 
tain {fi). The di^iim of Lord Kenyon in Hide v. The 
Trent and Merfey Navigation (i) does not go the length 
of faying that a common carrier cannot accept goods 
upon a fpecial contradl, but only that he cannot difeharge 
himfelf by bis own zOt, as by giving general notice. And 
it is no anfwer to the 5/. cafes to fay, that they pro- 
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(«) a Term Ref, too. {b) All. 93. (f) C«r(&. 485. 

W 1 Stra. 145. (f) 4 Burr. 2198:. [/) i //. Blue, 29?. 

[g) 2 Eufit T28. 

(S) ^Eujlt 371. The eecouot of the cafe of Smith v* SitfitrJ, Ahhptt't 
Inp of Mertkant Shif^g, 131. wat alfo tefeired to. 

(i) I EjS». N. P. C*J. 36. 
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cerdcd on an undertaklpg of the owner, exprefs or 
plied, that the parcel was not worth more than 5/.; for itt 
is now fettled that he fliall not recover even the 5/. iu 
cafe of fuch a fpcclal acceptance, if the parcel be of 
greater value. Taking the whole of the notice together, 
it appears that fo far from the carrier declining the re> 
fpnnfibility of the law, he was even willing to take more 
onus upon him, and indetninfy the owner againtt even 
the a£ls of God and the king’s enemies for a proportionable 
reward. Then it mud be inferred that the fpecial riiks, 
for which only the carrier con;ratted in the firft part of 
the notice, were for lefs tlian a reafonablc reward *, and if 
fo, there would be a fuflicient condderadon to the plain* 
tiff for the defendant narrowing his common law liability. 
As to this not being a cafe within the terms of the no* 
tice, becaufe it is the owner’s duty to provide a proper 
veflci*, that does not follow; becaufe the want of repair 
may be as much the default of the mader as of the 
owner. 13 cfide< the notice is that the owner will not be 
liable for any iols unlefs occadoned by the'want of ordi¬ 
nary care in the mader nr crew, which excludes every 
otlier caufe of lofs. Then it was not rompetciit to the 
fervaiit beyond the declared fcope of his authority, as 
limited by the notice, to bind the owner of the vclTcl by 
a promife whiiii went to warrant the fccurity of the 
veiTcl at all events; however the owner himfelf might 
have bound himfelf by fuch a promife: and therefore 
this is not like £//ij v. Turner, where the fpecial promife 
of the mader was collateral to the notice, namely, to 
deliver the goods at a particular place iu the courfe of 
the navigation. [Lord Ellenboreugh C. J. Is it not within 
the fcope of the fervant’s general authority to declare in 
what condition the veiTel is, which may be the plaintid’a 

induce* 
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indacement to put his goods on board it ?] If the fervant 
make a fraudulent reprefentation he himfelf would be 
liable, and might perhaps,.in fome cafes, bind his em¬ 
ployer for whofe benefit he was a£ling, but the remedy 
would be in atiother form of a£lion. [^Lawrence J. If 
the fervant have authority to reprefent the veflel in good 
condition, why may not that be the foundation of an 
afliimpfit as well as if the mafter himfelf had fo repre- 
fented it ?] It would be fo if he had a general authority, 
according to Seignior v. Wolmer (a) ; but here was only a 
fpecial authority to contra£l; within the terms of the no¬ 
tice, and therefore an execution of it under a different 
modification will not bind the principal, as in Fenn v. 
Harrifon ( 5 ). If then the plaintiff muff be bound by the 
notice, this a£tion is mifconceived; becaufe the de¬ 
fendant did not contrafl as a common carrier, but fpe- 
cially with the refl:ri£lion contained in the notice; and if 
he were bound to have accepted the goods in his general 
charafler, he having refufed to do fo, the plaiiitiff^s 
remedy fliould have been by an a£lion on the cafe againfk 
him for fuch refufal. 
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Holroyd, in reply, noticed the ftatutes 7 Geo. 2. e, 15, 
and 26 Geo. 3. c. 86. which particularly exempted the 
owners of fiiips from Ioffes of gold, filver, and jewels, put 
on board without their privity, beyond the value of Ihip 
and freight, and that on certain conditions: which (hews 
that they were before confidercd as liable. And faid that 
the 5/. cafes certainly went on the ground of want of ade¬ 
quate confideration for the rilk : and it' was a fufficienC 
reafon w'hy the carrier was not liable even to that amount, 
becaufe if he had had notice that the value of the goods 
(<i) Gfdi. 360. (*) 3 7 erm Rtf. 757. Scd vi. S. C, 177. 

F f a was 
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was more, lie might have taken additional precautions 
againit the lofs. That as to the form of the ad^ion, ft 
was fettled in Dale v. Hall (a) that it made no difference 
whether it were in affumpfit or on the cuftom of the 
realm; for that by ftating that the defendant carried for 
litre, it ihewed that he was a common carrier, and that 
was a foundation for the affumpfit. 

Cun adv. vulU 

Lord Ellemborough C. J. delivered judgment. The 
general queflion fubmitted to our determination by the 
fpecial cafe dated at nifi prius is, whether die plaintlffa 
be intitled to more than lo/. per cent, upon the fum of 
274/. 16/. 4</. the damages dated to have been fuftained 
by the plaintiffs in confequence of the injury done to 
their yarn while on board the defendant’s lighter. That 
they are entitled to recover to the extent of 10/. per cent, 
is admitted by the terms of the quedion. On the part 
of the plaintiffs it has been argued, either that the notice 
given'by the defendant, as fet forth in the cafe, is illegal, 
being to exempt him from a refponfibility cad on him hj 
law as a carrier of goods by water for hire; or if that 
propofition be not maintainable, that in fa^ the prefent 
cafe does not fall within the terms and meaning of that 
notice. At the clofe of the argument the Court inti¬ 
mated an opinion that in the determination of this cafe 
It might perhaps not be neceffary to enter into a conO- 
deration of the general quedion, as to the validity of 
thefe notices in point of law, and to what extent and 
upon what principles they may be fupportable. And oa 
further condderation we are all of opinion, that in the 
ptefent cafe, admitting the notice given by the defendant 

(«) 
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and the other owners of veflels to be valid as an agree¬ 
ment between them and the (hippers of goodsy the cir- 
cumftances dated do not bring the plaintifTs lofs within 
fuch agreement. In every €Oiitra£t for the carriage of 
goods between a perfon holding himfelf forth as the 
owner of a lighter or veifel ready to carry goods for hire» 
and the perfon putting goods on board or employing his 
veflcl or lighter for that purpofe, it is a term of the con¬ 
tract on the part of the carrier or lighterman, implied by 
ImUf that his veiTel is tight and fit for the purpofe or 
employment for which be offers and holds it forth to the 
public: it is the very foundation and immediate fubdra'. 
turn of the contraCfc that it is fo: the law prefumes a 
promife to that eflPeCl on the part of the carrier without 
any aCtual proof; and every reafon of found policy and 
public convenience requires it ihould be fo. The decia*> 
ration here dates fuch promife to have been made by the 
defendant; and it is proved by proving the nature of hU 
employment; or, in other words, the law in fuch cafe 
without proof implies it. The declaration avers a breach 
that the lighter was mt tight and capable of carrying the 
yarn fafuly; and the fads dated fupport the breach fo 
alleged, by (hewing that the vefifel was leaky and had 
nearly funk in the dock before the yarn could be un« 
loaded from the lighter into the floop. This we confider 
as perfonal negled of the owner^ or more properly as a 
non-performance on bis part of what he had undertaken 
to do, viz. to provide a fit veflel for the purpofe. This 
brings me to confider the terms of the notice: We will 
** not be anfwerable for any lofs or damage which (hall 
<* happen to any cargo which (hall be put on board any 
** of our veflels, unlefs fuch lofs or damage (hall happen 
or be occafioned by want of ordinary care and diligence 

IF f 3 «in 
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** in the mafter or crew of the vefle], in which cafe we 
** will pay 10/. per cent, upon fuch lofs or damage^ fa 
as the whole amount of fuch payment (hall not exceed 
** the value of the veiTel and the freight.” I have before 
ftated our opinion to be that this is clearly a neglect or 
breach of performance in the owner of the veflel, and 
not a neglect in the tnqfier or crnuj it does not therefore 
come within the exception of fuch lofs or damage as is 
to be compenfated by ic/. per cent. But the notice 
Bates that ** they will not be anfwerable for any other lofs 
or damageand therefore this muft be contended to be 
within that other lofs or damage for which they will not 
be anfwerable j a propofition however which feems to 
have (Iriick the counfcl for the defendant as not capable 
of being fupported; for I take him to have admitted in 
his argument that if the defendant had himfelf made the 
promife Bated in the declaration he would have been 
' liable; and he could not contend otherwife: for it 
is iinpoflible without outraging common fenfc fo to 
conBrue this notice as to make the owners of veiTels fay, 
We will be anfwerable to the e^^tent of 10 per cent, for 
any lofs occalioned by the want of care of the mafer or 
crewi but we will not be anfwerable at all for any lofs 
occafioned by our own nufeonduBf be it ever fo grofs and 
injurious; for this would in efle£t be faying, We will 
be at liberty to receive your goods on board a veflel, 
liowever leaky, however un£t and incapable of carrying 
them i we will not be bound even to provide a crew equal 
to the navigation of her; and if through thefe defaults 
on our part (he be loB, we will pay nothing. Nay more, 
your compenfation in cafe of mifcondu£l of the maBer 
pr crew can never exceed the value of the vciTel and her 
freight ^ and therefore by providipg a rotten and leaky 

13 yclTe} 
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veflel of little value we leflen our own refponlibillty pro 
tanto even in the only event in which we are to be at all 
refponfible. Ridiculous as this fuppofed ftate of the 
agreement mult appear, yet thefe and more abfurd ftipu- 
lations muft be introduced into it if we give it a con- 
(tru£lion which lliall bring this cafe within it. Indeed 
that this is the true conftru£Iion will further appear from 
the part of the notice refpe£ling additional freight ; for it 
is addrefled to thofe who are defirous of having their 
goods carried free of rilk from the of God or other- 
wife words importing that the thing for which an in- 
creafed freight is to be paid, is that which is properly the 
objc^ of rilk, and of courfe may or may not happen to 
the goods, i, e, that which may arife from accident and 
depends on chance, and not that which is certain and 
mud inevitably be the confequence of a defed in that 
which the carrier has engaged to provide. Every agree¬ 
ment mud be condrued with reference to the fubjed 
matter; and looking at the parties to this agreement (for 
fo I denominate the notice and the fituation in which 
tliey dood in point of law to each other, it is clear be¬ 
yond a doubt that the only objed of the owners of 
lighters was to limit their refponribiiity in thofe cafes 
only where the law would otherwife have made them 
anfwer for the negled of others^ and for accidents which 
it might not be within the fcope of ordinary care 
and caution to provide agaiiid. For thefe reafons, we 
are of opinion that the plaintilTs are entitled to have their 
verdid entered for the full fum of 274/. i6s* 4^. and that 
the podea be delivered to them for that purpofe. 

Fodea to the plaintiff. 
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W16LEY a^ainfi JoNES) MarSial of the Marlhalfea- 

JN an a£Iion againft the marlhal of B. R. for an efcape 

the declaration ftated that one Mary Bergeret de 
Frouville was indebted to the plaintiff in 34/. px. for 
goods fold and delivered, for the recovery of which the 
plaintiff in Trinity term 41 Geo. 3. fued out of B. R. a 
bill of Middlefen to arreft her, founded on an affidavit of 
debt for 34/. 9/. filed of record in B. R., and which pre¬ 
cept was indorfed for bail for the faid fum. By virtue of 
which faid precept the faid M, B. de F. on the 2^d of 
September, See. was arrefled by the fheriff of Middlefex^ 
and detained in cuftody for want of bail; and being in 
fuch cuftody for the caufe aforefaid, on the 24th of the 
fame September ihe was brought before Sir S. Ae Blane^ 
one of the Juftices of B. R. at his chambers, &c. in the 
cuftody of the faid (heriff by virtue of a writ of iabeae 
eovpus iffued out of B. R. and dire^ed to the. fheriff, &c. 
and the faid M. B. de F. was thereupon eemmitted by the 
faid Judge to the cuftody of the marfhal of the Mar- 
ihalfea, &c. at the fuit of the plaintiff in the plea afore- 
faid, and for the caufe aforefaid, there to remain until, 
&c. as by the record thereof now remaining in the court of 
our faid lord the king before the ling him/elf manifefly ap* 
pears, by which commitment the defendant, then marfhal, 
Ac* took the faid M. B, de F. into his cuftody, &c. in 
the King’s Bench prifon. The declaration then alleged 
the fubfeqiient efcape of the prifoncr, while the debt re¬ 
mained unfatisfi^dy to the damage of the plaintiff, &c. 
Flea not guilty. 

The only queftion at the trial was. Whether the aver¬ 
ment of the writ of habeas corpus ap4 the commitment 

^ef(OA 
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thereon appearing ^ reewd were proved ? the only proof 
being the produaion of the original writ itfclf (a) with 
the committitur annexed, which were produced by the 
clerk of the papers of the King’s Bench prifon, with 
whom, as the fervant of the marlhal, fuch documents arc • 
and have been for a confidcrable period paft depofited. 

It was objefked on the part of the defendant that fhefe 
documents were not recordtt and that nothing elfe would 
fatisfy the averment than (hewing that they had been duly 
recorded in courts which could only appear by the pro¬ 
duaion of fuch a record filed in the court, or an exa¬ 
mined copy of it. And the cafe of Turner v. Eyles {b) 
was relied on as in point, where the Court held that evi¬ 
dence like the prefent was not fufiicient to fuftain fuch 
an allegation; but that there ought to have been an exa¬ 
mined copy of the record of commitment as recorded in 
court. Lord Ellenborough C. J., before whom the caufe 
was tried at the Sittings at Wejlminjier after Michaelmas 
term laft,* fuifered a verdia to be taken for the plaintifi, 
but referred the point, and gave the defendant’s couufel 
leave to move to fet afide the verdia and enter a nonfult 

(0) The corpus in this cafe was direaed to the flieriff’ of Middle- 
JtKf Ww * FreamlU detained 

in prilon under his euftody under fife and feeuxe condua, together with the 
day and caufe of her be'ng taken and deuined before Lord Keryn C. J. at 
)iis chambers io Serjeants* \mtCkaiutTy-lantt LmJoa, immediately after the 
receipt of tills writ, to do and reeme all fuch things which the Ch. J. ihould 
then and there coniider of her in thia behalf. Dated X5th of Juntt 41 G. 3. 

The letutn of the fhetiff ftated that the prifuner was taken and detained 
by him by Virtue uf feveral bUis of Middkftxt amongft others, at the fuit of 
On which was indorfed as follows} Mary B. de F. is this X4tk 
** of SepttrAtr i?oi committed to the euftody ti the msrlha], dtc. for want 
•< of bill, with the caufes within mentioned, by 5 . Le Blane.” 

(Jl) 3 ^ 45^* ^ which 

wA read «ii woriog for the rote. 
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jf the Court (hould be of opinion that the objection waA 
well founded. 

Such a motion was accordingly made and a rule nil! 
granted laft term, which was fupported by Erjkine^ Gar-* 
roWf and Wood t who, in addition to Turner v. Ey/es, 
referred to Wightman v. Mullens (o); and it was oppofed 
by Gibbs and Marryat^ who diflinguifhcd this from the 
other cafes, becaufe they were commitments in execu¬ 
tion, and this was a commitment on mefne procefs, 
which either was no record at all, at leaft while continu¬ 
ing in the hands of the officer; in which cafe the allega¬ 
tion was impertinent and to be rejeified as furplufage) 
or if it were a record, the allegation was well proved by 
producing the original itfelf out of the hands of the ofE- 
cer of the court who had the proper cuftody of it. The 
Court faid that the quedion being of general confequence 
they would look further into it before they gave their opi¬ 
nion. And now 


Lord Ellenborough, C. J. delivered judgment. 

This was a motion for a nr-w trial in an a£lion brought 
againd the marfhal of the King’s Bench prifon for an 
efcape on mefne procefs. The declaration alleged that 
one Alary Bergeret de Frouville^ being brought before Sir 
5. Le Blanct Kut. by virtue of an habeas corpus, waA by 
him thereupon committed to the cudody of the irarlhat 
at the fuit of the plaintilFi ** as by the record thereof now 
** remaining in the court of our faid lord the now king 
** before the king himfelf manifedly appears.*’ In proof 
of this commitment of the defendant in that a£lIon, ve¬ 
rified as alleged to be by record thereof, the plaintiff pro- 

(«) s Stra, 12x6. and vide alfo Vm/in v. Kvchejft^ tt, 1215. *"*1 Ptarjan 
V. RawHntf 1 ^05* U to COIBIIUUIMBU i» tnwkH wbicb ist cotefed of 
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duced in evidence the adlual writ <if habeas carpus with 
the committitur of Mr. Juftice Le Blanc indorfed thereoni 
from the cjjice of the chrh of the papers in the Kittg*s Bench 
prijbn. It was obje£Ied on the part of the defendant that 
the writ of habeas corpt4S, with, the committitur entered 
thereon, having all along remained in the hands of the 
olHcer, and in the place above mentioned, as it appeared 
to have done, and not having been filed of record in the 
court of King's Bench at Wefminjler^ was not a record 
of this court within any proper fenfe of that W'ord; and 
that therefoie the plaintiff, who had in liis declaration 
alleged it fo to be, had failed in proving it, and oaght 
on that account to be nonfuited. It appealed to me, 
from all the account 1 could ohu^t at the trial of the 
depofit and cuftody of thefe *vrits, that they were never 
kept in any c:her manner than this was, and that they 
were never in filed or depofited amon<>(l the records 
of the court in the Treafury-chan*ber at Wejlminjlery or 
elfexlcrc; and that therefore the allegation in queftion 
was either'furplufage, the writ and committitur thereon 
never being entered of record at all} or tliat the depofit- 
ing and keeping thereof in the ufual place of cuftody for 
that purpofe was fufBcient to miintain the allegation of 
its remaining of record* As, however, it was ftated to 
me that there had been a late cafe of Turner v. Eyles de¬ 
ckled in the Common Pleas, on the fame fubjec^, in 
which that court had holden that as the party had alleged 
the exiftence of fuch a record he was bound to prove it, 
the jury under my dire^ion found a verdi£I for the 
plaintiff, (which was for is. only,) and 1 gave leave to 
the defendant to move to enter a nonfuit, if the Court 
ihould be of opinion that other proof was necefifary upon 
this head. Since the argument upon the motion for a 
new trial we have caufed the moft diligent inquiry to be 

made 
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made as to the esiftenoe of any Tccords of this Idndi in<i 
we do not find that any fobh writs of habeas corpus^ with 
committiturs thereon, have ever been returned to, nr filed, 
or kept by the court or any of itt officers, at Wejlminjief 
or elfewhere, except in the place, and by the officer, 
above«mentioned i but that the fame have always re¬ 
mained, as any other warrant naturally would, in the 
hands of the officer to whom it is immediately dirededi 
and whofe voucher or authority for the a£l of detaining 
the party it properly is. Nor, by analogy to the cafe of 
any fimilar writs, do we think that they are properly ca¬ 
pable of being entered on record, either by themfelves or 
as part of any other record or proceeding. In the cafe 
of a commitment on a writ of habeas corpus, where the 
party had been taken upon a lUrit of execution, and which 
was the cafe in burner v. Eyles, 3 Bof (s' Pull* 456., it 
might poffibly be otherwife s and fuch habeas corpus and 
commitment thereon might be noticed in the ffieriiF*s 
return to the writ of execution filed of record. But that 
is not the prefent cafe. As, therefore, the writ and 
committitur neither are of record, nor are properly ca* 
poble of being fo, the allegation refpefling them, as re* 
maitting of record, is either an impertinent allegation, and 
may be reje£l:ed as furplufage, and requiring no proof, 
or as at any rate requiring no other proof than it has re¬ 
ceived, by the produflion of the writ and return, which 
are of recordt as the Januttca judgment in the cafe 
of Walker v. Witter, in Doug. i. was holden to be within 
the meaning of the words ** of record^ in that cafe, as 
applied to the fubje£I-matter. 
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Court of KING’S BENCH, 

IN 

Michaelmas Term, 

ill the Forty-fifth Year of the Reign of George III. 


In the lad vacation Vicary Ginns, Efq. one of his 
Majedy's counfel learned in the law, and Attorney- 
General to His Royal Highnefa the Prince of 
Wales, was made Chief Judice of Cufstcr; 

AMD 

Samuel Compton Cox, Efq., John S. Harvct, Efq., 
and Jamfs Stanley, Efq., Barriders at Law, were 
appointed Madcrs in Chancery. 


Jones againfi Vaughan and Hall. 


JV«« 8th. 


JN trefpafs for breaking and entering the plalntid’s ^ 

dwelling-houfe and taking his dogs, the defendants cunn^ the w.r. 
fleaded the general ifiue, and alfo judified the tref- of pe*ce, md 

fura in mrpaft, 

it within the protedion of the flat % j Gen. a. e. 44. f 6 , and entitled to a vtrdi^oi 
proof of fuch warrant, having firft coinplieii with ihr plaintiff'a Ormand of a p-rofal and copy «f 
the warrant before the aaien btojght, though not wiihm /x days after fu^ denaiid, u tho 
eft diredli. 
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pafg, the one as conftable and the other in his aid| 
under the warrant of a magiftrate to the conftahle to 
fearch the houfe and take the dogs, granted on infor¬ 
mation that the plaintiff, not being qualified, kept the 
dogs tfiere for the purpofe of killing game, &c. Re¬ 
plication de injuria, &c. At the trial before Lawrence J. 
at the laff Hereford affizes, the fa£l of the trefpafs being 
proved to have happened in January laft, and that the 
plaintiff on the t7th of May ferved a notice in writing 
on the defendants, in purfuance of the flat 24 Ces. 2« 
c* 44*/ ( 5 . demanding a perufal and copy of the warrant 
under which they a£^ed, which demand was not complied 
with till the 25th of the fame month, when the perufal 
and copy were given ^t was obje£led on the part of the 
plaintiff, that the defendants were not entitled to a verdifl 
under the ftatutc (a), becaufc the demand was not com¬ 
plied with within fix days afterwards, according to the re- 
qulfition of the (latute, which put them out of the protec¬ 
tion of it. But the learned Judge u as of opinion, that how¬ 
ever the a£lion might have been well profecuted againft 
thefe defendants if ilhad been commenced after the ezpira- 


ta) Hy r. 6. It is cnaAed, That no a^ion lhall be brought againft *tij 
a* coiiftaUrj Set for any thing d^ne in obedience to any warrant of any jufiice 
*' of the peace until denoand ma^Ct &c. by the party intending to bring fneh 
adtion, in writing, of the perufal and copy of fuch wanant, and the fame 
hath been refufed or neglected for fix days after fuch dtmand. Aaid in 
cafe^ after fucb demand and cnmpiiance therewith, by Aewing tbd faid 
«< warrant to and permitting a copy to be tahen ihereof by the jiarty de> 
manding the fame, any aftlon lhall be brought againft fuch conllable, Sre* 
** fiir any fuch caufe as aforcraid, without making the jufiice who figned or 
fcaled the faid warrant defendant, that on produciog or proving fuch war* 
** rant at the ir'al of fuch adion, the jmy Aall give their verdid for the 
** defendant, Ibc. And if fucb adion be brought jointly againft fuch juf- 
** rice end alfo againft fuch eonftable, &c. then, on proof of fiieb warraut, 
** the jury lhall £nd for fuch cooflable," &c. 
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tton of the fix dajrSy and h^ire compliance with the demand 
of the perufal and copjr of the warrant} yet not having been 
commenced till after fuch compliance} the magiftrate 
<!^ught to have been made defendant; and that thefe de¬ 
fendants Were entitled to a verdi£l} which was taken for 
them accordingly. 
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jerv'is now moVed fot a new trial, on the ground that 
the ftatute was imperative on the officer executing the 
warrant of a magiftrate to comply with the demand of a 
perufal and copy of it within the fix days, otherwife he 
forfeited the prote^ion of it, and could not rcftore him- 
felf to his privilege by a fubfequent compliance with the 
demand. That this appeared plainly to be the meaning 
of the firfl: part of the claufe: and was confirmed by the 
fubfequent part which fays, that in cafe after fuch de¬ 
mand and compliance therewith** any a£lion fhall be 
brought without making the jufiice defendant, the officer 
on proof of the warrant fhall be entitled to a verdifl. 
For the word fuch has reference to the period of compli¬ 
ance before mentioned as well as to the demand., And 
the latter part was merely added to fupply the omiflion 
in the former in not ftating hy whom the copy of the war¬ 
rant was to be taken, which is there required to be done 
by the party demanding the fame. That if the officer 
ebuid indemnify hlmfclf at any time after the fix days, 
^i^ing fuch perufal and copy of the warrant, he might be 
induced to withhold them to a period fo late as to exclude 
the injured party from the benefit of his compliance; for 
by a former claufe in the a£t, (/. i.) the magiftrate, who 
is to be fubflituted as a defendant in lieu of the officer, 
cannot be fued without one calendar month*8 previouf 
notice in writing: and by another claufe, (/. 8.) the ac- 
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mofl: be brought within fix calendar months after the 
aA committed. 

Lord Ellenborougii C. J. It appears to me that the 
conftruflion put on the ad by my brother Lawrence at 
the trial is the proper one. I do not think that the word 
fuch is neceffarily to be referred to the time which is given 
to the cfGccr to comply with the demand, but that it 
meant only to refer to ** fuch Jemand" (the word with 
which it is joined) as was before mentioned, namely, of 
the perufjl and copy of the warrant \ which confirudion. 
will bell fatisfy the objed of the ad. 


Grose J. declared himfelf of the fame opinion. 


Lawrence }. The objed of the claufe in quellioit 
was the protedion of thofe ofiicers who are charged with 
the execution of magillrates* warrants, who before that 
time were fubjed to indidment if they did not execute 
the warrants direded to them, or to vexatious adions if 
they did. For this purpofe the Legiflature propofed to 
fubllitute the magillrate by whom the warrant was 
granted, and who was fuppofed to be cognizant of the 
legality of it, in lieu of the officer who was merely the in- 
flniment to execute it, and who was probably ignorant of 
the grounds on which it iffiied. It therefore has given 
the officer a period of fix days after demand of his authcr-' 
rity for the produdion of it, within which time if he 
comply with the demand he fecures his indemnity. But 
if he delay after that time, he fubjeds himfelf to be fued 
as any other perfon, and it is then his own fault if the 
party fue him before he has complied with the demand. 
But neither the words nor the intent of the ad exclude 

7 h\$ 



iH THE FoRTT-ntTH Yeir 07 GEORGE III. 


his prote£lion unlefs he comply within the fix dsfys^' pro¬ 
vided the party do not fue him in the interval, after the 
fix days, and before fuch his compliance. Aod this con* 
itruflion will, I think, belt infure the objcd of the Lrgif* 
lature. 


x8o4. 


Tovt* 

Vavohan. 


Le Blanc J. It muit be the party's own fault if he 
delay demanding a copy of the warrant till it be too late 
to fue the magiftrate. And if the demand be made in 
time, and the officer, to protefl whom was the principal 
objed of the claufe in queflion, delay to comply with it, 
after the fix days allowed him by the itatute, he acts at 
his peril till he do comply, and fubjefis himfclf in the 
interval to be hied as any common perfen. 

Rule refufed. 


Hunt agawjl Sjlk. 


Frid^f 

^th. 


IN aflumpTil for money had and received, the f.ifts ap- agreed,ia 

peared at the trial before Lord liUenborough C. J. at kt a" i 

the laft fillings at Wejlminjitr to be thefe. On the 3ill: * 


vat to 

of Augujl I Boa an agreement of that date was made be- 

tween the parties, whereby the defendant, in confideration wiVAir un dayt, 

‘ ' ^ but A. wai to 

of 10/. to be paid at the titiie of executing the Icafe after bwe immediate 

poireflioi^ and ia 

.mentioned, and for otlier confideratious therein Rated, conruieiationof 

* . , , »toref»id «aa 

agreed that within ten days ftoni the date thereof he would to execute a 

grant to the plaintiff a leafe of a certain dwell!iig-houfe ^J^helS **i. 

for nineteen years (determinable by the plaintiff in 5, lOi 

immediately, bat 

nrgirfird to execute tVte Isafe and make the 1 efai: s beyond the oeriod of the ten days, notwith- 
ftundiiig which A. Aill continued in p'lifeliioe; h-ld .hat B. couii not, by quiltiig the houfe far ti §, 
dtjauh af refeind the connraet and recover back the ic/. in an a£|ioa fot money had and re¬ 
ceived, but omld only declare for a bre;.ch uf the {iHxial Lon'tact; for a contract cannot hi 
refein^d by one party fur the default of cl.e other, u:!l.;lv bu.h can put in ftaiu quo as before 
the contraft : and heie B, had had an intermediate p .'lUihun of the ptemifea under the agiceoient. 


Gg $ 


or 
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er IS years) from the* ipth of September then next, (but 
pofleifion to be immediately given to the plaintIfFi) at tlte 
yearly rent of 63/. And the defendant alfo agreed at his 
Qwn expence to make certain alterations in the premifes, 
and that the premifes, fixtures, and things fliould <tit the 
time of exeeutwg the leafe be put in complete repair. And 
the plaintiiF, in (onf deration of the afortfaid^ agreed to ac¬ 
cept the leafe at the rent and in manner aforefaid, and to 
execute a counter>part, and pay the rent. The plaintiiF 
took immediate pofieiCon of the premifes under the 
agreement, and paid the 10/, at the fame time in confi-r 
dence that the alterations and repairs ftipulated for U'ould 
be done within the ten days; but that period and fome 
days after having elapfed, and nothing being done, not? 
withftanding feveral applications to the defendant to per¬ 
form the work, the plaintiff quitted the houfe, giving the 
defendant notice ofj his having refeinded the agreement 
in confequence of the defendant's default, and brought 
this a£iion to recover back the money he had paid. Lord 
Ellenborough however thought that the plaintiff was too 
late to refeind the contrail, and that his only remedy 
was on the fpeclal agreement, and therefore dire^ed 9 
nonfttit. Which 

Reader now moved to fet afide, and to have a new trial, 
on the authority of Giles v. Edwards (<i), where the de-. 
fendant agreed to fell to the plaintiff all his cord wood 
then growing at 11/. 6 d, per cord ready cut, which the 
plaintiff was to pay for in March 1792, and t|^e defend** 
ant was to cut, cord, and clear from off the premifes by 
Michaelmas follovving. And the cufiom of the country 
was for the feller to cut off the boughs and trunks, and 
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coril the wood, and for the buyer to record it, after which 
it became his property. In March 1792 the plaintiff 
paid 20 guineas on account i and the defendant having 
corded only ten out of fiaty cords which were cut (half a 
cord of which the plaintift had recorded, and meafured 
the reil), and negle£ling to cord the remainder of the 
wood, the plaintiff gave notice of refeindiug the contract, 
and brought an a£^iuu fur money had and received to re¬ 
cover back what had been paid. The fame objection was 
there made as is now infilled on; but Lawrence], before 
M'hom it was tried overruled it, on the ground that as it 
was the defendant’s own fault that the contrafl which 
was entire was not executed, the plaintiff might recover 
back the money he had paid, the conGderation having 
failed. And this direclion was approved by the Court, 
upou a motion for a new tri'al. So here the contra£l was 
entire: the 10/. was to be paid in conGderation of the 
repairs being dune, and the plaintiff was nut bound to have 
paid it before ; nor could the defendant have fueJ him for 
it without Averring performance on his part. But the 
plaintiff, having paid it upon the faith of the agreement 
which has not been performed by the defendant, has paid 
it in his own wrong and without conGderati>m. The 
former cafe is even ilronger than this *, for there was a 
partial performance of the contratfl by both parties, 
whereas here the defendant has done nothing towards the 
execution of it. And again, in that cafe the money was 
paid in purfuance of the terms of the contrafl, and fo far 
conGrmed it, whereas here the plaintiff was not bound by 
the contrail to have paid any thing, and therefore the 
payment was no aihrmation of it, but was made merely 
upon the conGdence that it would be performed| a conG- 
deration which has wholly failed. 

G g 4 liord 
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Lord Ellbnborough C. J. Without queftioning the 
authority of the cafe cited, which I admit to have been 
properly decided, there is this difierence between that and 
the prefent s that there by the terms of the agreement 
the money was to be paid antecedent to the cording and 
delivery of the wood, and here it was not to be paid till 
the repairs were done and the leafe executed. The 
phintiflf there had no opportunity by the terms of the 
contract of making his Hand to fee whether the agree- 
ment were performed by the other party before he paid 
his money, which the plaintiff in this cafe had: but in- 
Read of making his Rand, as he might have done, on the 
defendant’s non-performance of what he had undertaken 
to do, he waved his right, and voluntarily paid the money; 
giving the defendant credit for his future performance of 
the contract; and afterwards continued in poiTeffion not- 
withftanding the defendant’s default. Now where a 
contrail is to be refcinded at all, it muR be refcinded in 
toto, and the parties put in Ratu quo. But here was an 
intermediate occupation, a part execution of the agree¬ 
ment, which was incapable of being refcinded. If the 
plaintiff might occupy the preniifes two days beyond the 
time when the repairs were to have been done and the 
leafe executed, and yet refcind the contrail, why might 
he not refcind it after a twelvemonth on the fame account. 
This objection cannot be gotten rid of: the parties can¬ 
not be put in Ratu quo, 

Grose J. of the fame opinion. 

Lawrenxe j. In the cafe referred to, where the con* 
tra^ was refcinded^ both parties were put in the fame 
fituation they were io before. For the defendant muR at 

any 
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anf rate have corded his wood before it was fold. But 
that cannot be done here where the plaintiff bas had an 
intermediate occupation of the^premifes under the agree¬ 
ment. If indeed the lo/. had been paid fpe.cifically for 
the repairS) and they Jiad not been done within the time 
fpecified, on which the plaintiff had thrown up the pre- 
mifes, there might have been fome ground for the plain¬ 
tiff’s argument that the confideration had wholly failed; 
but the money was paid generally on the agreement, and 
the plaintiff continued in poffefllon after the ten daysg 
which can only be referred to the agreement. 



1804. 


HoitT 

Silk. 


Le Blanc J. The plaintiff voluntarily confented to 
go on upon the contradt after the defendant had made 
the default of which he now wiflres to avail himfclf in 
deftrudfion of the contradk. But the parties cannot be 
put in the fame fituation they were in, bccaufe the plain¬ 
tiff has had an occupation of the premifes under the 
agreement. 

^ Rule refufed. 


The King againfi The Inhabitants of Aberavon- Saturditff 

Ntv. loth. 


D. Jones appealed to the Quarter Seflions of Gtamar^ Where a coipo. 

* ganjbire againft a poor rate, made for the pariffi of In^rfcenaia 
Jheravon in that county, and the Seflions quaflied the 


rate, fubjedl to the opinion of this Court on the follow¬ 
ing cafe. 


which were 
ftocked with Uw 
cattle of the refi. 
Sent burgeflia, 
or the widows of 
fuch, who mlonoi 

were permit'ed by the butgefles to-c*aim fuch right, and alfo by poor pirffliioneit, who wrto 
adnnitted to fuch enjoyment from charity; and fuch lands were altogether omitted out of tho 
poor rate; the Seflions on appeal by one who bad given notice of hii objeftlon to the parifli 
oflicett, and to the corporation as chd.\party interefled uoder the fiat. 41 G(», 3. t, 03. /. 6. 
baviog futfitd the rate, tbit Court ednfir^pi that 


The 
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TIm Kiim 

Tbs lohabitantt 
of 

Auravon. 


The pariffi, town, and borough of Aheravon in the 
county of G/am§rgM are co-extenfive, and have church¬ 
wardens and overfeers af^iointed in the common way. 
' The portreeve, aldermen, and burgell'es, fome of which 
latter refide in the borough and paiilh, fome in the neigh¬ 
bourhood, and others at a diftance, are feifed in fee in 
their corporate capacity of certain inclofed lands, to the 
amount of acres, and they are alfo in like manner 
feifed of 2 or 300 acres of uninclofed marlh lands, called 
Aheravon Marjbi worth 10/. an acre, and of about too 
acres of mountain, worth 5/. an acre. The inclofed land 
is annually parcelled out between the relident burgefles, 
who occupy the fame as tenants, paying to the corpora¬ 
tion certain rents according to the fize and value. Thefe 
inclofed lands are charged in the rate to the burgeifes, the 
renters, as occupiers, in proportion to their feveral rents, 
and as fuch thofe burge^es pay the poor rates, and alfo 
the land* tax, to which the inclofed lands are alfo rated. 
In the poor rate the inclofed lands are charged under the 
title of ^he Burgejfes landf* (which covei 4 the three 
columns in the other part of the rate referved for landlords^ 
tenements, znA.ecetipiers,) adding the perfon’s name from 
whom the rate is collected, and the valuation of his occu¬ 
pation, and the fum to be colle^Ied. The corporation 
have not any live ftock by which they can occupy, nor any 
perfonal chattels, except their maces and halberts. The 
uninclofed marfli and mountain have never been charged 
to either land'tax or poor rate. They aye occupied as 
common land by the individual burgeifes or their widows 
who are refidents, and keep flock to occupy; but thofe 
burgefles who have not any ftock, or are non*relidetit, do 
not receive any benefit from the fame. The burgefles do 
jfOt peyiAit any pftrfon bitt burgefles or their widows to 

claim 
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claim a right of pafturage on thefe uninclofed landi, but 
they fuller by way of charity and in eafe of the parifli fome 
poor perfons who are refidentSi not being burgellesi to de> 
pafture there. Of thofe who depafliuie every perfon oc- 
ctipies according to the quantity of hi» (lock, fo that one 
occupier may have i8 head of cattle and joo Ibeepi there 
being no limitation, and another not more than one cow, 
or one horfe, or even one iheep. In the poor rate in 
queftion the unincloftd marfli and mountain lands are as 
nfual left out. And D, Jones gave notice of appeal againft 
the rate to the churchwardens and overfeers of the poor 
of the pariih, and alfo to the portreeve, aldermen, and 
burgefil's of the town and borough of Akravon^ Hating 
therein, as the ground of obje£tion, that they had omitted 
|o rate the marfli and mountain lands, called Akravon 
MarJbeSi and Akravon Mountain^ all which faid premifes 
were in the polTeflion or occupation of the faid portreeve, 
aldermen, and burgefles. This notice was admitted to be 
well ferved on the churchwardens and overfters of the 
|)oor, and oK the portreeve, aldermen, and two of the prin¬ 
cipal burgefles in their corporate capacity; but the ma¬ 
jority of the Tcfident burgefles and other perfons who 
were occupiers of the faid uninclofed lands were not 
ferved, and a number of out-dwelling burgeflTes within the 
county and jurifdi£tion of the court were not ferved. On 
the hearing of the appeal the queftions before the Court 
were, flrft, whether thefe uninclofed lands Ihould, under 
^he circumHances of the occupation, be rated at all: 
fecondly, whether, if they were rateable, the portreeve, al¬ 
dermen, and burgefles were to be confldered as occupiers, 
and (0 be rated as fuch, and notice of appeal to them in 
their corporate capacity to be deemed fufficient j or whe- 
^er the feveral and refpe^ive burgefles and other perfons 

who 
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who were the aSual occupiers were not the perfons to be 
rated, and that in proportion to their refpediive {locks: 
and if fuch perfons were to be rated, whether the Court 
could quafli or amend the rate without fuch perfons firll; 
having notice under the (tat. of the 41 Geo, 3. c. 23./. 6., 
which they had not. 


Praed Serjt. and Bevatt, in fupport of the order of fcf- 
lions, contended, ift, That the uninclofed lands, produc¬ 
ing profit, were clearly rateable (which was not denied). 
2dly, That the corporation who were the owners of the 
fee were properly rated for fuch land in their corporate 
capacity, there being no known diftin£l occupation by 
any other j according to R.y. Gardner (a). The perfons 
who a£lua11y flock the land are either the difTereni! 
members of the corporation, who, as fuchy claim the pri¬ 
vilege, or the vindows of fuch, who are admitted by the 
curtefy of the body to participate in their enjoyment, or 
poor perfons who are fuffered to turn (lock jhere out of 
charity, and in eafe of the parifh, who have never been 
deemed proper objeds of rating. The enjoyment of the 
common being indiferiminately by fuch of the burgefles 
as are refident and have (lock cannot conflitute an oc¬ 
cupation diftinfl from that of the corporation in general 
in right of which they fo enjoy it: and the value of tho 
individual enjoyment is liable to fluf^uate from day to 
day, and cannot be afeertained; which difiers thefe from 
the inclofed lands, where the refpedlive burgefies have 
individually an eiclufive occupation of their feveral (hares, 
di(lin£l from the pofTeflion of the corporation itfelf. In 
order to render thefe perfons individually rateable they 


(«) CtTtf, 79* 


muft 
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cnuft be confidered as tenants to the corporation ( whereas iSo4« 
they aiTume to occupy in their own right as members of 
the corporation, and not as tenants* whether with or with- 

The laiubSeuiti 

out rent. Then as to the poor perfons who are permitted of 

R X E ATO Mf# 

out of charity to turn upon the common, they cannot be 
confidered as occupiers who are rateable. {Lawrence J. 

The mere circumilance of a perfon being permitted to 
occupy land out of charity is no qbjedlion to his being 
rated in refpeff of fuch occupation {a), Suppofing the 
perfons to be tenants at will without rent, they would 
not therefore be exempt from being rated.] They are 
not tenants at will; they have no interell at all in the 
land, which a tenant at will has till the will is deter¬ 
mined. Then taking the corporation to be the occupiers 
of the common land by means of the a£f ual occupation of 
their own members generally, and of thofe perfons who as 
their fervants are allowed a gratuitous occupation} the 
notice required by the 0 .41 G. 3. e, 6 , to be given 
to the parties interejled^ as w'^11 as to the parifh-ofiicers, 
where a rafp is appealed againft for the omiflion of any 
perfon who ought to be rated, has been complied with. 

That entitled the appellant to have his appeal heard, and 
to obtain redrefs \ and it was difesetionary in the Seflions 
afterwards whether they would qualh the rate on account 
of the magnitude of the omiflion or the uncertainty of the 
value to be added to the rate. And at all events, fuch 
a prtma facie cafe of occupation by the corporation was 
proved as called upon them to (hew a difltindk occupa¬ 
tion in other perfons; according to the do^irine in Rtx 
V. Gardner, And this is a more reafonable conftru^ion 
of the a& than requiring notice to be given to every indi¬ 
vidual who may happen to turn a Angle (heep upon the 

(«) Vtd« Rtx V. WtmJlvf end 1 5S4. 


common 




CASES IN MICHAELMAS TERM 



tft64. 

The Kiko 

the inhabitniti 
of 

Apckavoi*. 


common one day and none the next, wliofe numbers It 
would be fcarcely pollible to afeertain, and dill lefs the 
value of their feveral interefts in order to rate them 
equally. The corporation is the only body really *< inte- 
refted in the event of the appeal,’* within the fair mean¬ 
ing of the a£i. But Tuppofing it were uncertain in whofe 
occupation the common lands were, yet tlie fubje£t matter 
being admitted to be»rateable, and not rated, it was fufli- 
dent to warrant the Sefliona in quaAiing. the rate to com¬ 
pel the pari(h officers, whofe proper duty it is, to find out 
in whofe occupation the property really was» and make 
their afieffinent accordingly. 


Erjkine and Contyn contra. The -fiat. 41 Geo. 3. e, 23. 
/ 6. is peremptory, that any appellant objeding to a rate 
on account of the omiffion of any perfon, (hall give notice 
to the party interefted as well as to the parilh officers, in 
order to enable fuch party to come and defend his intereft, 
and the appellant is not entitled to be heard without prov¬ 
ing fuch notice. Then every fuch appellant* is bound to 
know who the perfons are, the omiffion of whom in the 
rate he complains of; and if he cannot give reafonable 
evidence to fjtisfy the Seffions that fuch party ought to 
have been included, his appeal mu(l be difmilTed. It is 
not enough to (hew that feme other perfon is omitted to 
whom he has not given the notice required by the i 
hecaufe if that perfon were before the Court he might be 
able to fatisfy it that the omiffion was proper} and there* 
fore In a doubtful cafe the notice required would be pur* 
pofely withholden in order the more eafily to procure the 
rate to be quaffied upon ex parte evidence. But upon 
the cafe dated, fo far from its being (hewn that the cor¬ 
poration were the occupiers of the common land, that 
8 their 
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their occapation is negatived } for it is dated that thejf 
had no dock wheiewith to occupy it, and an a£ltta! oc¬ 
cupation is (h^wn by others, to whom.there was no no¬ 
tice to defend, as required by the datute. It is not 
enough to (hew that property yielding profit is omitted 
in a rate, without (hewing fome beneficial occupier who 
is liable to be rated for it} as in the cafe of St, Luke's 
hofpltal {a). The poor’s rate is not a tax upon property, 
but upon perfons in refpeid of property. And the 
law does not look to the title, but the a£lual beneficial 
occupier. The feveral burgclTes then who turned upon 
the common have an individual beneficial occupation of 
it didinfl from any corporate chara£ler, though fuch be¬ 
nefit may be derived to them through that title. In like 
manner as the oiTicers of an hofpltal, who have an indi¬ 
vidual benefit derived to them from their occupation of 
certain rooms, are rateable in refpefl of that beneficial 
occupation. The clrcumdance of their occupying with¬ 
out payment of rent only proves their occupation to be 
more benc'ficial. Befides, in order to apply the occupa¬ 
tion of individual members of the corporation to the cor¬ 
poration itfelf, all the members ought to enjoy the fame 
privilege, whereas this is confined to the refident mem¬ 
bers. Then again the occupation of the widows of €or- 
porators can only be applied to an individual occupation. 
And the circumdances of other perfons being permitted 
to occupy out of charity does not render them lefs liable 
to be taxed in refpeff of the property which they (b 
enjoy. 


1804. 

TbsKfna 
ruZZ tuts 

«r 

AaitAToir. 


- Lord Ellemborough C. J. The cafe is very loofely 
and inaccurately drawn. We ought to have the right of 


enjoy- 
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enjoyment more diftin6lly ftated. It does not appear 
whether the burgeflTes who turned (lock on t^e common 
did fo in right of their franchife, or by permiffion of the 
corporate body. I own 1 have great difficulty in decid« 
ing that a perfon who has a mere 'permiffion to turn his 
cattle on another's land is rateable as an occupier. 


Grose J. The queftions put at the end of the cafe 
might be very proper to be confidered by the Seffions s 
but that is not the proper form of drawing up a cafe for 
the opinion of this court. We can only fay whether the 
Seffions have done legally in quafliing the rate. 


S 2 e Court then feemed inclined to fend the cafe 
back to die Seffions to be reflated; but after fome further 
confultatlon on the bench. 


Lord Ellenborouch C. J. faid, on further confidera- 
tion, I think we may deal with the cafe as it is. Here is 
R large track of property producing profit which is liable 
to be rated, and no perfon is in fa£l rated foir it. This 
property is ftated to belong to the corporation, and it may 
be doubtful whether the occupation (hewn be their occu* 
patipn or that of individuals. Under thefe circum- 
ftances I cannot fay that the Seffions have done wrong in 
quafliing the rate. The rate therefore is quaflied be« 
caufe no perfon has been rated for property which ought 
to have been rated. 

Ptr curiam. 


Order of Seffions confirmed. 
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CoxfiTER aiainfl Burke and Another^ Bail of 

Price. 

^HE principal was arrefted on ateftatum fpeclal ca- 

pias iflTued out of London^ where the ad^ion was com- 
^ taken is open 

menced by original, and the venue laid there: and the court m B. B, 

• . ^ is properly fublo 

bail were alfo put in with the filacer for London^ but they u MiddUfix^ 

juftified in open court at Weftminfter. And after judg- 

ment by default and a writ of inquiry executed, and final 

judgment entered, and a writ of capias ad fatisfaciendum 

iflfued into London, which was returned non eft inventus, 

writs of feire facias and alias feire facias ifiued againft the could not be fned 

. ^ ® clfrwbere than 

bail, and were lodged with the fiieriff of Middlefex^ and is 
two nihils returned. Whereupon this rule was obtained 
by 


Garrew and Lawes, for fetting afide the proceedings 
againfi the i^ail for irregularity, becaufe the writs of feire 
facias ought to have been profecuted in the fame county 
in which all the prior proceedings were had, according to 
Harris v. Calvert and another {a), and where the bail 
might naturally expefil; to look for thofe proceedings, by 
which it was the intention of the law and pra£iice of the 
court to give them notice to render their principal. 

Humphreys^ who (hewed caufe againl^ the rule, faid, 
that in the cafe referred to the Court confidered the bail 
which had been put in improperly in Middlejex as a nulli¬ 
ty, and therefore that there was notliing to warrant the 
fuing out of the feire facias in that county \ but here the 


VoL, V. 
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recognizance of bail was regularly taken in MidMtfet^ 
and confequently there could be no obje£lion to fuiug 
upon it, as upon a record, in the fame county. And he 
cited Bend v. Ifaae{a) aa in point, that the feire faciaa 
mud be fued out into MiddU/ex where the recognizance 
remained, and not into London where the original caufe of 
adlion was. He alfo infilled that the irregularity, if any, 
had been waved, becaufe the defendants had appeared td 
the feire facias fince the rule nifi had been obtained. 
But to this latter ground it was anfwered, and fo ruled 
by the Court, that the rule having been obtained on the 
laft day of lad term, which was no ftay of proceedings^ 
the defendants were obliged to appear, and therefore if 
Was no waver. And on the principal point 


The Court were clearly of opinion, that the writs Of 
feire facias and alias feire facias were regularly profecuted 
in Middle/ex, where the recognizance of bail was re«> 
corded. And 

v 

Lord Elleneorough C. J. referred to Shuttle y. Wood{^) 
BE in point; and added, that it never was doubted but that 
an a£lion founded on matter of record might be brought 

(«) I ^nrr, 409. 

(S) ^4. 564. 6oo. #$9. 6 49. X//. 6ia. Accord.* 

'WS to this cafe the aAioo on the rccogniswco of bail ia it. cao only jbt 
brought tn becaule it is alerays encored fenerally m taken in coart, 

though taken actually by a Judge at cb'asnbera; and it ii no record till cm. 
tered. But It ii otherwife in C. £,; where the recogniaenco bindt a* a r«» 
cord from the firft caption, and befoca it it filed at t and thcic. 

foM where it ia taken by a Judge of C. B. at Serjeaott* Inn, In wUck ca^ 
a fpecial entry it made of its being fo taken on • day certain, and afttrwar^a 
It ii filed at fnftmliifiir, a fdiv fiwiia lies on it titfaor tn wbtio it la jl^ 

taken, or in Bfiddbjtitt where it ia filed and becomci a record in eourv 
And vide HtU v. JTmkJkld, HA. 195. Buktrmg v. TiNwJw, Bereri, aoy. 
M V. Grun^G^GiAti M*f» 31.} md r.Tfirerw, %Skt. R. yfil 

ih, 
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ia the coutty where the record was filed; and that that 1804. ** 

was the proper county, though in feme fpectal cafes there 

night be an option between that and fome other connty 

where the caufe of adion in part arofe. That here the 

feire facias was properly brought in Middltfex^ whether 

Jthe principal a^ion were commenced by original or by 

bill. And Lavnrtnce J. ebferred of the cafe of Harris y. 

Calverti that the only point decided was that the putting 
4 n of bail In Midditfex by miftake, where all the prior pro> 
ceedings in the canfe were in laxdvn^ was a nullity, and 
therefore did not warrant the fuing out of the feire facias 
'in Midditfex, 

Hule difeharged. 


WoOLNOTH againfl Mbadovs. ruefdaf, 

^ Niv, 13U1. 


TN an aftion on the cafe for flander the plaintiflT de« sianderom words 

. ... . .• muSbe under- 

clared, That whereas he had never been guilty nor ftood by tb« 

fufpefled of the deteftable crime of buggery, or of fame icnfe as the 

any other fuch deteftable crime, or of any attempt or wdUia'iiy 

difpofitbn to commit the fame, &c.; but had obtained 

tlie good opinion of divers fubjeds, and had been pro- 

pofed as a volunteer for the defence of the country at a nfhrviM 

certain fociety, &c., yet the defendant knowing the pre- w^u 

mifes, but malicioufly intending to injure the plainttflF, 

and to fttbjefil him to the pains and penalties of the law, 

&c., and to caufe it to be believed that he was a perfon 


of unnatural paifions, and gttUty of the crimes aforefaid, 

hs ptmt tuul in» 

tbat 9%t.iCAcy Aim from Arhghig a diifff ehargtt ha it wat a Matt tbJd 

wkatmMlahed t» him j fuch wordi were undmlood to mean a chatge of unnatural piafiicet, 
and fumciently certdn in thcmfelvct to be amenable, without tbe aid of aa imnia to thac 
put|ioie, which it wai admitted could not eulaif e tbe feoGl. Aod ketd riiat fuch wer *« coaU 
nnt be jeflified by eny |]ce nanin|, for the fiiit time, the petfon from whom the .dsiendanc 
hfsfd the complaint. 
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1804. or fome of'them, and to caufe him to be rejected as a 

*' volunteer by the fsid fociety, and to be abhorred and 

WOOLMOTM ' ^ ' 

tgain^ fhunned by all mankind, as a perfon unfit for and un- 

M»apuw(* 

worthy of all fociety, on, &c«, in a certain difcourfe 
which the defendant had with divers fubjeds, members 
of the faid foCiety» &c., wrongfully, falfely, and mali- 
cioufly fpokc thefe falfe, fcandalous, and malicious words 
of and concerning the plaintiff having been propofed as 
a volunteer as aforefaid, viz., His (meaning the plaintiff's) 
eharafltr is infamous^ He would be difgraceful to any 
ciety. Whoever propofed him mujl have intended it as an in^ 
fuU, 1 will purfue him and hunt him from all fociety. If 
his name is enrolled in the royal Academy ^ I will caufe it to 
be erafedf and will not leave a Jlone unturned to publi/b his 
Jhame and infamy; delicacy forbids me from bringing a di- 
rebl charge^ but k was a male child of nine years old who 
eomplained to me (meaning that a male child of nine years 
old had complained to the defendant of fome unnatural 
crime committed by the plaintifi^ upon fuch male child). 
And then the plaintiff averred that the words were &;.ut- 
tered and publiflied by the defendantwitli intent and mean* 
ing to convey, and that the fame were by the faid perfons 
in whofe prefence they were fo uttered and publifhed, un« 
derftood and believed to convey a charge againft the 
plaintiff that he was a perfon of unnatural paffions and 
appetites, and was capable of committing, and had com¬ 
mitted the abominable crime of buggery, and was thereby 
rendered infamous, and unworthy of all fociety, 
There were feveral other counts, laying the fame charge 
indifferent ways. To this the defendant pleaded, ifl:. 
The general ifiue i zdly, As to the words laid in the firft 
count, that before the fpeaking and publifhing them, to 
wit, on, &c. a certain male child of nine yearaoU, to 

2 wit, 
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wit, one A, B, did complain to the defendant of an un» 1804. 

natural crime before that time committed by tho defend^ . . 

ant upon fuch male child. And fo the defendant juftifies 
fpeaking the words. To this there was^a general de«^ MtAP«w«. 
murrer; and to this and a third plea to the fame count, in 
fubdance the fame, there were aiCgned as fpecial caufes 
of demurrer, that the defendant had not judified or aiu> 
fwered the fpecial matter of the firfl count, nor had 
averred that the complaints in thofe pleas refpe£lively 
alleged to have been made to the defendant were true, or 
that the defendant believed the fame to be true; and that 
the matter of thofe plea» do not amount to a traverfe of 
the fird count, but are confident therewith, 8 cCi ; and 
that the matters attempted to be put in iflue by thofe 
pleas are immaterial, &c. The fame caufcs of demurrer 
were afligned to the dfth plea, which contained a fimilar 
judidcation of the words as laid in the other counts of 
the declaration. And to the fourth and fixth pleas, the 
one applying to the drdi stnd the other to all the counts, 
alleging, by way of judidcation, the fa£f ofthe plaintiff’s 
having committed the crime imputed to him as well as the 
relation of A» 3 *t, complaint to the defendant before 
the uttering of the words, the plrintiff replied de in«> 
juril fttd proprid abfque tall cauCa. 

Scarlett, in fupport of the demurrer, retied on the au¬ 
thority of the rule in J^ord Northampton*^ cafe(n), recog¬ 
nized in Davis v. Lewis {b), that if one fpeak flanderous 
words without naming at the fame time the perfon from 
whom he heard them,he cannotafterwards judifyitby nam¬ 
ing the original flanderer. The reafons for which are, that, 
by naming the perfon at the time, he gives the party iu* 

(p) IS R^, 13}, 4. {b) 7 7 im Rtf% 17. 
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jured »n aAion agatnft fuch Wanderer, and is himfelf a 
witnefs to prove it j and he alio does not pledge his own 
credit to the flander^ but merely that of the fir ft relator of 
it, which fo far abates die injurious' cftedl of it. Upon 
diis ground the juftifications demurred to, where the 
name of the original author of the (lander is firft men¬ 
tioned, are bad. But further, it would not be enough 
for the defendant even to name the author if, as in this 
eafe, he repeat the dander in fuch a manner as to (igniff 
his own belief of, and intention to »€t upon it. At 
in Maitiand v. Gddtuy{d) it was confideved by Lord £/<» 
lenUrwgb that one who repeated dander, after knowing 
it to be unfounded, could not juftify it by having named 
his author at the time. 

Starough, Contrl, contended that the declaration Itr 
felf was bad, becaufe there was no dlre^ negative of thf 
boy’s having made the complaint, as in Meggt v. Grif^ 
fith (^); which accounts for the queftion of juftification 
having been there entered into upon the plea of not 
gaUty, which pot in idue the fa£l of the defendant hav¬ 
ing heard the dander from another before he repeated it. 
And Crawfords. MidiUeton{t)M in point to this: where 
the plaintiff having declared for danderous words charging 
him w'ith felony, faid by the defendant to have been 
fpoken of the plaintiff by a perfon whoip the defendant 
fiiet on the road, judgment was arrefte^ by the opinion 
of three judges for want of an averment that in truth no¬ 
body had faid fuch words to the defendant i againft tim 
opinion of Twjfden J. who thought that the vrords being 
laid to be fpoken falfely and malieioudy, and (b found bp 
the verdi^l, was a proof that nobody had faid fis to hin^ 

(«) % jfii/r, 4sf. (s) (ks. Elk. 400. (0 1 tcv. ta. 

[1(014 
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[Lord EUevbonugh C. J. The rule in Lord Kortban^ton*i 
cafct confirmed in Davu v. Lewu, is^that fianderouf 
words can in no cafe be joftified upon the report of ano¬ 
ther, unlels the name of the original flanderer be given at 
4he time.] Thofe cafei onlf apply where an a^ion would 
lie upon the words againfl: the original fpeaker. But here 
no aftion could have been maintiuned againft the bop 
upon any words imputed to him. And where words are 
uncertain in themfelves, as thofe fpoken by the defend* 
•ant, they cannot be rendered more certain by an innu« 
endo, without firft introducing prefatory matter to whidi 
they may be applied, as was fettled in Rex v. Herne {a)» 
An innuendo cannot enlarge the fenfe, which is at¬ 
tempted to be done, by introducing under it, that the 
words fpoken, which were merely that a male child had 
eemp/ained to the defendant, meant that fuphmale child had 
eetupiained to the defendant ef feme unnatural crime. [Lord 
Elknhoreugh C. J. Confider the cafe then as if the innu¬ 
endo were ftruck out, and attend to the words them- 
felves: whether, when taken altogether, they do not na¬ 
turally import a change of this fort. Gr^e J. We muH 
read the words in the fame fenfe as common people who 
heard would underlland them.] The words are certainly 
abuCve} but they do not in themfelves neceflartiy point 
to the particular crime; tliough they might have been 
Oiewn to have done fo by introdu^ory matter. If the 
plaintiff had been before charged with having been guilty 
of indecency to a woman, diefe words would have been 
equally applicable. 



180^ 


WootiroTa 


Searlettt in reply, obferved, that the opinion of the 
three judges in Crav^urd v. JHiddieten went upon the 
ground that tlie defendant might have juffified the flan- 

Uh4 
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1804. derous words upon the report of another withont naming 
—* him at the time} which was contrary to the rule In 

tgsiifft Lord Norihampton*^ czfc, now fettled to be law. Tliat 

Mia»owi. frequency of adions for Hander in former times 

the judges were accuftomed to conHrue the words in 
ihitiori fenfu, where they would in ftri^ncfs admit of dif¬ 
ferent conHru£lions ; but fince the cafe of Bakir r. 
Pierce (a) a more fenfible rule has prevailed, namely, to 
conftrue words in the fenfe in which they are com¬ 
monly underilood, jts applied to the fabje£f matter. 

And Phillips V. Kingston {k) is to the fame effect. 
JlLanvrenee J. Many of the old cafes on flander went to a 
very abfurd length. There is one (r) where the charge 
was, that the plaintiff ** had flruck his cook on the 
head with a cleaver and cleaved his head ; the one part 
lay on one (hou*der, and another part on the other 
and yet the judgment was arrefted after verdiA becaufe 
it was not direAiy averred that the cook was killed, but 
only argumentatively. But all thofe cafes have' been 
long fet at reft.] Then as to the objeAion, tliat the wbrds 
do not point at any certain crime, it is impoilible to fead 
them without undcrftanding what fort of crime was 
meant to be imputed. The only ufe of the innuendo 
was to fix the defendant’s intention to be to ufe the words 
in'the common acceptation of them. The words ftate 
that the Plaintiff is unfit for all fociety, Uiat he is unfit 
for the fociety of men ; that the defendant would publifti 
his fliame and infamy} that he was reftrained by 4 *^acy 
from bringing a dircA charge, and that the complaint 
was made to him by a male child of nine years old. 

(«) a Ld. JLy. 959. ViS« Mottn v. Uepoerit m repoftcS in 1 Vin, 
Jhuysi. ftosMS. 

(S) I Ftntr. 117. («) This U tks wii «f $lt 7 . Htk v. 
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Lord 
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Lord Ellbnborough C. J. (after ftatiag the plead¬ 
ings). The pleas demurred to are bad, becaufe thej fall 
direftly within the rule laid down in Lord Northampton** 
cafe {a), which was con6rmed in the late cafe of Davis r. 

m 

Lewis (b), that in order to enable a defendant to juftifp 
flanderous words upon hearfay he mud difclofe at the time 
of uttering the flander the name of theperfoft from whom 
he heard it, and it is not fufiScient to name him for the 
firft time by his plea •, the objedi of which is to give the 
plaintlAF his aflion in the firft inftance againfl: the origin 
nal author of the Hander. The pleas then being out of 
the way, the queftton aiifes upon the fuEciency of the 
words laid in the declaration to maintain the a£lion. 



And it is firft objedled that it (hould have been averred 
that nobody had n\pde the complaint ftated to the de¬ 
fendant. But that objef^ion is founded upon the fup- 
pofition, that if it had been fo averred, the defendant 
would have been let into proof that fuch complsunt had 
in fa£l bpen made to him, and that he could have 
thereby juftified fpeaking the words. Lord Northampton* 
cafe, however, is an anfwer to that. If there had been 
fuch an averment, it would have been wholly immaterial 
to the defendant's juftification, becaufe he did not name ' 
the party at the time from whom he received the com¬ 
plaint. That brings’it to the fecond queftion, whether the 
words fpoken, unaflifted by the innuendo at the con- 
clufion of them, which it mull be admitted can only ex¬ 
plain, and cannot extend the meaning of the antecedent 
words, do in their plain obvious meaning import the 
charge.of any certain crime? and upon that 1 think 
there can be but one opinion. The defendant begins by 
(aybg, that the plaintiff's charaQer is infamous^ That 


ISB^.is3,4» (S) 7 Ttm 17, 
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of hfelf might onlf import general infamf j that hf 
would be difgraeeful to any fociet/1 that whoever pro» 
poftd him muft have intended It as an meaning to 
the particular fociety of which he was propofed as g 
member; that is fomewhat ftrongerj but might {till be 
general. Then he fays he will purfue and hunt him 
from a//That Ihews that he intended to fpeak 
of ibme crime which rendered him unfit for (bdety. 
Then he fays that delicacy forbids him from bringing g 
dircA charge. That pennts to fome fpecies of infamyi 
tuxed with the intercourfis of the feieeei and of what 
nature that was he alludes in a manner not to be mif^ 
takeoj when he adds that it was a wiale child of nint 
years old who complained to him. What elfe could the 
defendant mean by thefe expreffioos» but to charge the 
^laiothf with fome infamous crime which would capel 
lum from all fociety, and that crime relative to a male 
sfidldt which delicacy forbad him to make the fubje^ of 
a dtre^ charge. Applying our underftandiug to thefe 
words like any common perfbos, can we give them any 
other meaning than that which the pleader meant 
to give them by the innuendo at the conclufion. But it 
does not ftop here, for the count goca on to aver that 
the words were fb] uttered and publifibed by the dc» 
fieodant with intent and meaning to convey, and that 
the fame were by the perlbns in whofe prefence they 
weee fo uttered, underfiiood and believed to convey a 
charge of an imnatural crime againft the plaintiff.** Kow 
upon a count &> framed, the plaintiff mull have gone intg 
Other proof than of the mere fpeaking of the words, and 
he tftttfl: have not only {hewn that the defendant's mean* 
ing was to impute a crime of that nature to the pUmtiii^ 
but that the words were fo undtrftood by the hearers. 

^ There* 
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Therefore oot only upon the words themfelves^ but feU 
lowed as they are by the la(l*mentioiied avenileat» we 
fnuft take them to have been fpoken in the feole Im¬ 
puted. 

Grose J* We are firft to confider whether the dccla*. 
ration be bad; and if that be fufEcient, whether the pleat 
in queftion be an aofwer to it. As to the dedaratioo» 
I agree that the innuendo cannot extend the meaning c£ 
the words: and then the queftion is^ whether the worde 
be in themfelves adionable i Now a court of jnfticf 
muft read the words in the fame fenfe in which the 
hearers would at the time they were fpoken underftand 
them. When 1 firft read them I had no idea that any 
ferious doubt cquld be entertained the fimfe meant 
to be conveyed by them| namely> an imputation of an im* 
satural crime. I think fo ftill; and therefore muft con- 
fider the [declaration as fufficient. Then as to the fufi- 
cicncy of the pleas demurred to; I cannot fay, nnder the 
authority oi Jthe late detenninations, that thofe pleas can 
be fopportedf The queftion having been fo lately under 
confideration, it is unnecefiary to enlarge upon k | it is 
Ibfficient to fay, that 1 adhere to the rule laid down in 
V. GeliUuy (a), as collcfled from the former 
uales, that in order to juftify the repetition of flanderous 
words fpoken by another the defendant muft give a cer« 
tain caufe of afkion againft that other by naming the aw. 
thor of the fiander, and giving the very words which he 
vCtd. 


Lawremcb J. On the authority of Lord Northm^ 
cafe, and the fubfoquent cafes, I agree that the 
p^a^ dgmanred to are bad: and 1 think that the role on 
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which they proceed is a good one % that if a party wIH 
repeat flanderous words which he hears another fay> he 
ought to do fo in fuch a manner as will give the perfon 
injured an opportunity of bringing his a^ion againft 
fomebody. But here no a£iion could have been main* 
tained upon thefe words againft the boy. Whereas if 
the defendant had named the boy at the time, and re¬ 
peated truly what he had faid to him, the plaintiff 
would have had his a£tion againft the boy. The only 
queftion then is this, Whether the declaration be fuftain- 
able ? and I agree with the defendant's counfel, that if 
the words, as laid, would not, in the ordinary underftand- 
ing of mankind, bear the meaning imputed to them, the 
innuendo will not help them. In Peake v. Oldham (0) 
Lord Mansfield lays down the rule, tliat where words 
from their general import appear to have been fpoken 
with a view to defame a party, the Court ought not to 
be induftriouB in putting a conftru£lion upon them dif¬ 
ferent from what they bear in the common acceptation 
and meaning of them.” The argument then goes too 
far, when it is contended that the words muft be fuch as 
muft neceffarily bear a criminal import, and no other, 
in order to maintain an a^ion upon them. For then, if 
the words had been a dire£k charge of an unnatural 
crime by ufing thofe very words, it might be argued that 
no a£lion would lie upon them without fome explana¬ 
tion of what was meant by an unnatural crime | as it 
might be* faid that all crimes are againft the order of 
nature $ and fo they are in a general fenfe. But the 
true queftion is, whether in the ordinary acceptation of 
the words, any perfon can reafonably doubt of their flg- 
nification. No fuch doubt can, I think, be entertained 
in this cafe, and therefore the declaration is good. 

(«) C9«y.s;5-8. 


Lb 
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Lb Blanc J. It is clear that the plets cannot be fop- 
ported upon the cafes which hdve been decidedi becaufe 
a perfon who reports flanderous words which he heard • 
from another muft give the name of the perfon from 
whom he heard it at the time he reports it; and it is not 
fufficient to do fo for the firft time in his plea to an ac¬ 
tion for thofe words. Then as to the fufHciency of die 
declaration, if the words themfclves do not convejr to ail 
perfons who hear them what the fenfe of the fpeaker waS| 

1 admit that they cannot be extended by an innuendo. 
But nobody can read thefe words without feeing what 
they meant to impute againft the plaintiff^ It is not fuf¬ 
ficient to (hew by argument that the words will admit of 
feme other meaning; but the Court muft underftand 
them as all mankind would underftand them, and we 
cannot underftand them differently in court from what 
they would do out of court. And it would be impbf- 
fible for a number of perfons, indifferentlf aifembled, 
not to agree in the meaning which has been imputed to 
thefe words’in the declaration. 

Judgment for the plaintiff upon the demurrers to the 
ad, 3d, and 5th pleas. 
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Collins azalnji Ld. Vifeount Mathew. 

* •' Hw. 13th. 

'jp HE plaintiff declared in debt upon a judgment reco- ApiMofnuitM 
vered in the court of Exchequer in Ireland for 360/. S'tn**aalo« S 
16/., and alfo 50/. and 2d, Iri/b currency, for damages 
and* coft^ “ as by the record and proceedings thereof re- ««»• 

elude w the 

maining in the faid court of our Lord tlie King of his £x- couiitrff for 

though, fince 
the Onion, foch 

judgment be a ncord, yet it ia only proTCtb** by aa copy an oath, die madty of 

irbich ia only tiiaUe by a jury. 

chequer 
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chequer at DuBlin in Inland aforefaid, more fully ip* 
pears, &c. which faid judgment ftill remains in the 
fame court of Dublin in Ireland aforefaid in full force and 
not fatisfied," &c.: and concluding with an arerment that 
the faid 3^0/. 16s, and 50/. id. fo recorered were of the 
Talue of 335/. 7/. id. of lawful money of Great Britain. 
To this there was a plea of nul tiel record, with a verifi¬ 
cation i and a demurrer on the part of the plaintiff to fuch 
plea} affigning for fpccial caufes, that the plea of nul tiel 
record is not pleadable to an adion of debt on a foreign 
judgment; or, if pleadable at all, it ought to have con¬ 
cluded to the country, and not with a verification. 


Wood, in fupport of the demurrer, contended at firll 
that this fell within the fame difi;tn6iion as governed the 
cafe of aflions on foreign judgments, to which it was 
fettled that nul tiel record could not be pleaded. For 
fince the appellate jurifdi£lion of this Court from the 
courts of Ireland was taken away {a)t there is no method 
of bringing the original record into this‘court, and 
confequentlyno way of trying its exigence bnt by an ex- 
•mined copy, and that verified on oath, of which a jury 
only can judge, and not the court by whom the quefiion 
Cff the identity of our own records is properly determinable. 
And this gives rife to the next obje£iion, that if it be 
pleadable at all as a record, the plea ought to have con¬ 
cluded to the country, and not with a verification. 

The Court now intimated a clear opinion, that fince the 
Union between Great Britain and Ireland the judgmenta 
of the Irijh courts are properly pleadable as records. Ani^ 
tiord BlUnborough C. J. faid, that fuch records were now 

(«] Vida 23 Get. 3. t. 28. esplatniog >ii 4 en&icinf tbe &. 23 Cm. j.c* {3. 

brought 
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brought before the Houfe of Lords of the United King¬ 
dom on appeals and writs of error, though no longer re¬ 
turnable into this court by certiorari. But his Lordfliip, 
uddreihag lumfelf to the defendant's counfe), afked what 
anfwer could be given to the Lft caufe of demurrer 
afligned f For though the /r^ judgment be a record, yet 
being only proveable by an examined copy on oath, the 
ferity of the evidence could only be tried by a jury, and 
sot by the Court; and therefore the conclufion Ihould 
^ave been to the country. 

LawtSf in fupport of the plea> (as to this, which was rile 
principal point made in argument,) faid, that the judg¬ 
ments of the Irj/b courts being admitted to be records 
fince the Union, mull be taken to be and pleadable as 
foch, with all legal confequences, as the records of othef 
.courts within this part of the kingdom: and fuch pleas 
have always been pleaded with a verification. The cafes 
of Walkir V. Witter (o), and Galbraith v. Neville there 
cited (^), which were a£lions of debt on foreign judgments, 
where the plea of nul del record was faid to be a nullity, 
do not apply. 

The Cwrt all agreeing that the objection to the con- 
clufion of the plea was well founded, for the reafon before 
ftated, gave 

Judgment for the Plaintiff. 

(d) Deugt, tf 

(») It, 5, 6. It ii there ftated that the rule for a new trial in Cj’ibrjith 
V. thwBt was made abfolute; But aecordme to my note of the cafe, k itocd 
eeer from Enfier >9 to Mitkt 31 Gee, 3. for the Court to advife upon it, 
when Laid Kuyen C. J. faid, that the Court had confidctcd the matter, an 4 
eedre ell of opinion, that no new trial ouj'bt to be granted. I!e added, tkar, 
without entering into the ^ueflion how far a foreign jtiderrent w.t. Impeach* 
able, it wat at all evcnti clear that it was prima facie evi 'ence nf the d^bc ( 
«f>d they were of opinion that no cvldeq^ bad been adduced to impeach tbu $ 
and therefore difchar|ed the rule. 


1804, 

CoitlMO 
agahffi 
I. IdATKfW 
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Wnitjt 
itfav. i6tb. 

A bill of ex¬ 
change pajable 
10 the crjrr of 
is payable to 
A.t without al¬ 
leging any order 
nude, and it is 
fuflicient to de¬ 
clare that A dt~ 
ivired the bill 
to the defendant* 
which he acctjtt- 
tJ, and by n-aiba 
of the premifes 
and according to 
the cuilom of 
nctchants be- 
came liable to 
pay the contents 
to A .; without 
alleging a re- 
Jtfiwij of the 
bill by the de¬ 
fendant; for if 
a re-delivery* or 
fomething tan¬ 
tamount to (hew 
the allbnt of the 
drawee to charge 
himfelf* be ne- 
ceflary to an sc- 
cep:aace* the 
demurrer* by 
admitting the 
acceptance, im¬ 
pliedly admits 
the re-delivery* 
ftc. 


Smith again/i McClure. 

^HE plaintiif declared upon a bill of exchange, dated 
id: December 1802, drawn hy himfelf upon the de¬ 
fendant at two months for 134/. payable to Ms own orderf 
and that lie delirered the f.iid bill to the defendant, which 
he upon light thereof accepted according to the cuilom of 
merchants; by rea/on of which faid premifes and according 
to the fdid cuilom and hw of merchants the defendant 
became liable to pay to the plaintiff the fum fpecilied in 
the faid bill* See. and being fo liable the defendant pro* 
mifed to pay, See, To this there was a demurrer aflign* 
ing for fpecial caufes, 111* that although it is alleged that 
the plaintiif delivered the faid bill of exchange to the 
defendant before his acceptance thereof* yet it is not 
alleged, nor does it appear that he ever rc-dellvercd the 
fame to the plaintiff. 2- That it is not alleged nor does 
it appear that the plaintiff did nut make any order for the 
payment of the faid bill to any other perfun, or that he 
ever made any order for the payment of it to himfelf. 

W, Walton in fnpport of the demurrer, as to the firll 
obje^lion faid, that it did not appear by the declaration but 
that the defendant had kept the bill when it was delivered 
to him; and as k was drawn by the plaintiif himfelf, it 
never was of any value while in his hands, nor could be¬ 
come fo till re-dclivery by the acceptor, by which he finally 
confeiited to charge himfelf with the payment of it. And 
fecondly, that b^ing drawn payable only to the order of 
the plaintiif, and not to him or his order, and no order by 
him being Hated to have been afterwards made, he (hewed 
no tiilv in himfelf to recover* But 


Lord 
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Lord Ellbnborougm C. J. faid, there was nothing in 
cither of the obje^ions. That the acceptance of the bUh 
which was admitted by the demuircr, and muft be taken 
to be a perfe£l; acceptance, veiled a right in the drawer to 
fue upon it; and if after fuch an acceptance the acceptor 
improperly detained the bill in his hands, the drawer 
might neverthelefs fue him on it, and give him notice to 
produce the bill, or on his default give parol evidence of 
it. And as lo the fecond ground of obje^ion, a bill pay¬ 
able to a man’s own order was payable to himfelf, if he did 
not order it to be paid to any other | and no fuch order 
appearing, it mud be prefumed that none was made (^t). 

Per Curiam^ Judgment for the PlaintiflF. 

(a) Vide FrcihrUk v CotttHf i Skvtv. i. S. P. and v, Tmfrttt 
11 Mui. 115. and Cynmngham's haw of BllU of Exch, 66. 



Smit« 


The King againjl Douglas. 


Friday, 
ie-.v, i6tli. 


T^RSKTNE applied for a writ of habeas corpus to bring a feaman ferv* 
up the body of the defendant, who had been im- favicTlt 
prelTed and taken on board one of his Majcfty’s (hips of 
war. He moved this on an affidavit. Hating that the de- he h a 
fendaot, who was ferving as a mate on board a merchant 
veffiel, was at the time of his being impreiTed feifcd of a 
freehold eftate of the annual value of 56/., which had 
been fome time before bequeathed to him, and of which 
he was in poflcffion of the rents and profits. He faid 
that he was not prepared to (late any dirc^ authority 
that a freeholder was not liable to be tmpreflTed; but that 
Cood*s cafe {a) at lead iliewed that it was a matter of 


VoL. V. 


(<} i Btjc. Ref. 

li 


doubt i 
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1804. doubt t and confidering the importance of the cpnfe* 

The K^e “ general riewr, it was well deferving of ma- 

againfi turc conddcratiun before fuch an exemption was nega¬ 
tived. There the v/iit was moved for on an affidavit that 
the patty was in pofllilion of a freehold eftate of 26/. a- 
year j but it not bein^ negatived that he was a feafaring 
man, the Court defiicd to have that' point cleared up; 
and it being fwurn the next day that he was only a fhip- 
carpeiiter, and never ufed u the fea, the writ was a- 
warded. But, in order to obviate any mifconfliruflion, 
the Court declared that they had given no opinion as to 
the pofleffion of the property not being of itfelf fuflicient 
to procure the man*s dil'chargc. But 

The Court, being fatisfied, upon inquiry, that the de¬ 
fendant was a^ually engaged iu the merchant fervice at 
the time he was impreircd ; and being anfwercd in the 
negative to a quedion, whetluT there were even a di^ilum 
in the Iwoks in fupport of a freeholder’s claim of exemp¬ 
tion from the imprefs fervice, who in other refpefls was 
a fit fubjeifl; for it, faid fhut they fuw no ground for 
granting the w'lit. 

Writ denied. 


Wtdmjdey, fhc KiNG O'mnjt CUNNl.N'CHAM Slid OchefS. 

Jmii miret ar« T jPON thc appeal of Cumiitigkiim and others, iron 
not rateable to t e 

thereiift oKtbc niaitcrs, and co'partuers, againit a rate made fur 

»teo’co^j«inii7 dic rclIcf of the poor of the parilh of Bediudty, at thc 

thrco*i*whereof’ Scflions holdcij for the county of Monmouth, die rate was 

Viib l■llfed bv the 

o»ner of thc l«n4t for hit own ufe in rmei’in){ rhe iron, the or'i'-r uf f^r/Iioii cunfirniing fudi 
lato gencnlly, without afccrtaiaiiiK thc pro|ittitioa at which each waa nted, was cjuathed. 

Lonfirnicd 
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confirmed fubjecl to the opinon of this Couit on the 1804. 
following cafe i ^ „ ' 

Mcflirs. Qutmingham and Co., who are lefiees and oc- 
cupiers of a large tra^f of land in the parilh of Bedwelty^ and Otheri. 
and of feveral mines of iron ore and coal under the fame, 
were aflclTed in the rate as follows : “ For the farm and 
lands 32/. For the iron and coal mines 70/.” The iron 
ore and coal which they raife is applied folely to the ma¬ 
nufacturing of iron in furnaces built for that purpofe, 
part of which is raifed under tlie farms and lands rated, 
and part under the mountains. Meflrs. Cumingham and 
Co. objected to the rate on the following grounds; Firft, 

That having been charged for part of the furface, they 
ought not to be fcparately charged for minerals under 
that furface. Secondly, That iron mines are not af- 
feflable to the poor’s rate. Thirdly, That the coal itfclf, 
being raifed for making iron, is alfo not liable to be af- 
felTed. 

Dauncey’{mA Abhctt wa.; to have argued on the fame 
fide) in fupport of the order of Sefiions, beginning by 
obferving, that it could not be contended on the part 
of the defendants, who appealed ngainll the rate, that 
coal-mines were not rateable, 

Lord Ellenborough C. J. fald, that it was likely they 
would contend, and that with fuccefs, that iron*mines 
were not rateable: and that though the coal-mines were 
rateable (concerning which it could make no dilTerencc 
whether the coal were fold by the owner to another who 
ufed it in an iron-foundery, or whether he applied ft hi:n- 
felf to the like purpofe), yet being rated conjointly with 
fomething elfe which was not rateable, and the Court 

li a here 



48 o 


CASES IN MICHAELMAS TERM 


1804. here having no means to afcertain the feveral propor* 

^ tions, fo as to re£Iify the exccfs of the rate, they could 

do nothing elfe than quafh the order of. Scflions, which 

CVNNIWGNAM 

and Other*, had confirmed the rate generally, fuch order being at 
ail events wrong. 

Dauncey thereupon admitted that he could not fuppOTt 
the rate in toto, as iron-mines were not rateable, not being 
named, as coal-mines are, in the fiat. 43 £Iiz. c. 2.: but 
he fuggefied, as the rate was good for the farm and lands, 
and for the coal-mines, that it might be fent back to the 
Sefiions to afcertain the proportion at which the iron- 
mines were rated, and amend the rate by ftriking out fo 
much. But 

Gibbs^ contra, faid, that it would be as eafy to make a 
new rate as to amend the former. And 

Tie Court faid, that as the order of Sefiions was cer¬ 
tainly wrong in affirming the rate fo framed, there was 
no obje£lion to quafii it. 

Order of Seffions quoted. 


tanrjajf The King arainfi Watson. 

Where a corpo- C^JMES WATSON^ an inhabitant, and occupier of a 

ncioa were feif- / -n t tt .ii 

cdinfeeotiandr, ^ houfc m the pariih of St. Maryt in the borough of 
cuSom^mre^a- Huntingdon^ in the county of Huntingdon^ appealed to 
ttS*?the?*con- Quarter Sefiions for that borough againfi a poor*8- 

trol by a Icet 

jary, according to a certain ftint, to fuch of the refident burgeflea who rhofe to ftock the 
fame; they paying 191. 4it- to each of the other burgeflea who did not ftock: held that the 
burgefles who fo ftoclud were Uttaest ia cmmtm of the hod* (b occupied by them, and at fuch 
Kdtfitri were liable to bo rated f«i the fame. 


nte 
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rate of the faid partfli, dated the 9th of Ma-i laft, 
objeding, by his notice of appeal, to the rate, becaufe E, 
Howfott^ R. Thompfon^ and C. Gamer were not rated for 
certain common lands, called the Mill Common and 
Pitts, fituate in the faid parifh of St, Mary^ in, over, and 
upon which faid lands the faid He wfou, Thompfon, and 
Garner have certain commonable rights for feeding and 
depailuring their cattle, according to the cudom of the 
faid common and common lands, according to their re- 
fpedive rights as commoners udng the fame ; and which 
faid lands, fo called the Mill Common and Fitts as afore- 
faid, are in the refpe£tive occupation of the faid Honufin^ 
ThompJoHi and Garner^ for the purpofe of enjoying the 
faid commonable rights, and from which they adually 
do derive a local, vifible, and beneficial advantage, by 
flocking, ufing, and feeding the fame with their common- 
able cattle refpe£lively, and therefore ought to be rated 
for the fame. Upon hearing this appeal the judices 
confirmed .the faid rate, dating the following cafe fur the 
opinion of fhis Court: That the mayor, aldermen, and 
burgeffes of tlie borough of Huntingdon are the owners or 
proprietors of certain large tra^sof land within the faid 
borough, ufed as a common of pailure. and flocked by fuch 
refident burgefies of the faid borough in right of their bur- 
gerfhips as think proper to llock, according to a flint annu¬ 
ally fixed by the leet Jury, who are burgeffes of the borough, 
under the control of the mayor for the time being \ part 
of which lands, namely the Mill Common and Pitts men¬ 
tioned in the notice, are in the parifli of Saint Mary^ and 
part in other parifiies in the faid borough. That no part 
of the faid common was ever afTefifed to the poorVrate. 
That there are about 80 refident burgeffes who hare 
rights of common, fome of whom dock to the full of 

I i 3 thei| 


1804* 

The Kin« 
aganfi 
Wation- 
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1804. 

The King 
agalafi 
Watsow. 


their rights, others partially, and fome do not ftock at 
all; but in the latter cafe receive an annual payment of^ 
19/. 4^. in lieu thereof, which is paid by thofe who do 
(lock. That the faid Howfon^ Thompfottt and Garner^ 
the perfons named in the notice of appeal, are burgelTes, 
having right to ilock the common, and who did (lock in 
the ccurfe of the year 1804.” 

Gibbs and W'llfony in fupport of the Order of Seflions. 
It does not appear that any of the perfons, the omifiion 
of whom in the rate is complained of, are a£Iuai 
inhabitants of or occupy exclufivcly any lands within 
the pariflt of St, Mary; and therefore the objetlion is re- 
folvable into this, that certain perfons refident in another 
parifh have not been rated for an incorporeal right, fuch 
as a right of common is, which they exercife within the 
parifh. But there is no indance of the rating of any fuch 
right; nor is it warranted by the flat. 43 Eliz .; and the 
rating it would be attended with pra£lical inconveniences. 
The only cafe where the attempt has been made is R, r. 
Aberavon (a), which was recently decided; but there the 
Sefhons had quafhed the rate in which die common land 
was omitted: and all that this Court decided was, that 
the land yielding profit was rateable in its nature; with¬ 
out determining the queflion of occupancy, whether the 
corporation who were feifed in fee of the land, and who 
permitted poor perfons and others to ilock it, or the per* 
foils by whom it was fo ftocked, were to be confidered as 
the occupiers to be rated. There too the perfons occu¬ 
pying it ftocked to an indefinite amount; here according 
to a certain (lint fixed by the leet jury. It is therefore 


(•) Anti, 45]. 


nothing 
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nothing more than a verbal permiflion to thcfe perfons to 
turn on a certain number of cattle for a year. Taking it 
however to be a right exercifed by gtanti it is not an¬ 
nexed to real property, but a grant of a dinted right of 
common in grofs for a year. Now the dat. 43 EUx. r. 2. 
has no words to comprehend perfons having fuch a right 
as this. The only defeription which can apply to them 
is ** occupiers of lands but they could not maintain 
trefpafs againd a wrongful intruder, and therefore they 
cannot be occupiers in the legal fenfe of the word, who mud 
be in potTcirion of the land itfelf. A catilc-gnie [a) indeed 
has been bolden to be a tcnemeni, the occupation of 
whicli would enable a petfon to gain a fettlement j but 
that gives a title to the foil, and the intered paflTes by Icafe 
and releafe. Then the numbers intereded, with the 
minutencd> and complexity of the intered to be rated, are 
material to be confidercd in the decifion of a new quef- 
tion. The numbers here intereded amount to 80, and 
mud in many indanccs be indefinite. Where large com¬ 
mons run into different pariflies, all the perfons who 
dock will be liable to be rated proportionably in each, 
when in many indances the intered mud be very minute, 
and not capable of being divided fo as to be the fobje^ 
of rating. By the fame rule a right of digging done or 
turf, or getting fand, will be rateable, and die omiffion of 
every trifling intered will be the ground of an appeal. 
If land fo applied be rateable at all, it would be lefs in¬ 
convenient to rate it in the hands of the corporation who 
arc feifed of the freehold; though many diflicultics of 
another fort would prefent themfeivcs againd fuch a 
rating. In R. v. JoH^e{h)t one who had a way-leave 
over another** land, which was an enjoyment of the foil 

(a) \l’trmR.f l}7. (^) afVrw Bf/. jo. 

1 * • 

1 4 1 
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The Kino 
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in a particular mode, was holden not rateable for it» 
though it were a thing of value and let for a large rent} be- 
caufe the occupier of the land over which it paOTcd was 
rated for it, and the land could not be rated twice. Ttiai in¬ 
deed was faid to be only an eafementi but there is no magic 
in words. And in R. v. Bell and others {a), where llie occu¬ 
piers of fuch way-leaves were deemed rateable, it was be- 
caufe the land itfclf was conveyed to them. In the 
former cafe the owner of the land was, from thf* nature 
of the thing, excluded from any adlual enjoyment of fo 
much of it as was appropriated to the way-leave j and yet 
he was deemed to be the occupier in law. So here, if 
there be any occupier, it mufl be the corporation. And 
it was fettled in v. Gardner (^) that a corporate body 
is rateable. 

Ermine and Befi contra. The cafe of ^he King y, 
AheravM is in point to (hew that property of this deferip- 
tion muft be rated, and that a rate omitting it-altogether 
was properly quaflied. [Lord ElUnhorongh C. J. The 
Court decided nothing in that cafe upon the queilloii of 
occupancy. All that we determined was, that we could 
not fay that the Seflions had done wrong in quafhing a 
rate, whd) a large track of land beneficially occupied was 
wholly omitted to be rated.3 There it was uncertain by 
what right the feveral perfuns (locked the common; but 
here there is a diftinfl occupation (lated in the feveral 
refident burgeiTes, who have their refpeclive rights indi¬ 
vidually allotted to them by the leet jury, and who have 
in fa£l a bene(icial enjoyment of the land of a determinate 
value. It is immaterial by what title they claim the pof- 
lelBon of the land s it is fufficient that they are in the 

(«} 7 Term Hip, 598. (^} Cvw/ 98. 

a^al 
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a£lual beneficial occupation of it. If an officer of a cor- 1804. 
poration be entitled in virtue of his office to a diftinfl 
occupation ui a tenement or land, he, and not the corpo- 

r^ATiOH# 

ration, niuft be rated for it. So of any other public 
off; ;r '<t). The corporation as fuch could have no right 
to .>ccupY in th:« cafe after the perfonal occupation by 
iliot V IS fettled by the leet jury amongil the individual 
refident burgelTes. The right Is exercifed here by a 
df'^nite numlrer of known perfons, and not as in the 
Aberavon cafe by an indefinite, unknown, and flufluating 
body. The value of this right is a fubje£l of calculation, 
and divifible. Each of thofe who flock pay 19/. 41/. to 
thofe who do nut. A right of this fort may be confidered 
as a tenement; as a common in grofs was holden to be in 
R. V. Derftngham {b) and the enjoyment of it is an in¬ 
habit nicy in law. And every occupier of land is rate¬ 
able, though he be not adlually refident within the parilh. 

The ability to maintain trefpafs is not the criterion of 
being liable‘to be rated in refpeft of the property. The 
impropriator of tithes is rateable, who cannot be faid to 
occupy them, and cannot maintain trefpafs. [Law¬ 
rence J. Tithes are rateable by the exprefs words of the 
llatute 43 EHz. But the queffion is very different where 
the party, if rateable stall in refpe£l of the land, muff: be 
rated as occupier. Occupation, properly fpeaking, implies 
poJ[pJJim{c\ and trefpafs can only be brought by him who 
is in poiTeffion of the land.] Then the burgeffes who 
ffock muff be confidered as in poffclTion, fince they have 
a right in exclufion of all others. If there were only one 

(a) Vide Eyre v. Smallftee, » Burr, 1059. R. T. Mundtj gnd Otlert, 

I Bajt, 5S4. t and Rex v. Ternttf 3 £<^, 306. 

{b) 7 Term R>p. 671. 

{y) Vide Jam v. Alimjel, Dmg, 30s. 

4 who 
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1804. 

The Kino 
Watsom. 


Lord Ellenborough C. J. The whole cloud which 
has been call over the cafe arifes from a mifconception 
of the nature of the property occupied by thefe perfons. 
It has been rcfembled to an incorporeal hereditament; 
but it is no fuch thing. The corporation are the owners 
in fee of the land, and they dole it out annually, accord¬ 
ing to the cullom, to certain of the burgefles ; fuch of 
them as take it paying a certain fum to thofe who do not 
turn on any flock. Then when the number of perfons 
who llock it is afcertaioed, what is there to dillinguifh 
them from other tenants in common? Each of them 
might maintain trefpafs for an injury done to his occu¬ 
pation in common. It has been decided that a common 
in grofs is a tenement, and it (hould feem from thence to 
follow that it is rateable: but without confidering that, 
this cafe fleers clear of all difliculty; for I do not confider 
this as an incorporeal hereditantent, but as a corporeal 
tenement, of which the feveral burgefles who flock are 
tenants in common. And we cannot fay that an enjoy¬ 
ment of land which is of fuch value as that thofe who do 
not a£lually enjoy it, but who might if they fo pleafed, 
are entitled to a compenfation from thofe who do, is not 
fomething which is rateable; and being rateable, it mull be 
rated in the hands of thofe who have the beneficial pof- 
feffion of it. 


who flocked, he would be in the a£luai and foie poflef- 
fion of land of the admitted value of nearly 80/. a-year, 
for which it would be impofTible to contend that he would 
not be rateable, however his title to it were derived; 
then it cannot make any difference that the number of 
thofe who Hock is greater, the value being diviflble. 


Grose 
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Grose J. This is in truth a quedion whether the oc¬ 
cupiers of land are rateable for that land. The portion 
of each is indeed fmall, but that can make no ditFerence. 
This is common land belonging to a corporation who deal 
it out annually amongd certain of the burgcfTes, and when 
they are afcertained, they are tenants in common of the 
land. Then have they any thing worth rating ? It is 
dated, that there are 8o in number of them, and that 
each of thofe who do not dock receives annually i^s. 44^. 
ill payment from thofe who do. This (hews that thofe 
who do dock have a beneficial enjoyment of the land, for 
which they think it worth while to pay fo much. 

Lawrence J. This is the cafe of certain perfons, who, 
having, as I underdand the cafe, the exclufive enjoyment 
of land for a year for the purpofe of turning on their 
cattle, are to be conddered as tenants in common of it. 
The corporation are the owners of the land; the burgelTea 
it feems are by the cudom entitled to have it divided 
amongd certain of them every year, according to a certain 
dint fettled by the leet jury: when it is fo meted out to 
them, they are tenants in common. I think it would be 
very difficult, after the land was fo meted out, to fay that 
the corporation could maintain trefpafs for any injury 
done on the land to the rights of thefe perfons; becaufe if 
that were fo, it would (hew that the corporation were in 
the occupation of it. For as I faid before, trefpafs can 
only be maintained by thofe who are pofleiTed of the land. 
Sut, according to what I colle£l from this cafe, the reli- 
dent burgeflies are the occupiers. 

Le Blanc J. It appears that there is a large track of 
commonable land, yielding profit, and the obje^ion made 
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1804. i>f that the commoners by whom it is ftocked have not 
been rated for it. Then how does the cafe ftand? The 

The Kino • - f * \ 

corporation are the owners of it. How is it enjoyed i 
larATisjr. corporation as a body; but it is every year 

meted out by them, according to. the cuftom, amongfl: 
certain of the buigefles, by wtiom it is to be enjoyed for 
one year. It appears from hence, that the fee is veiled 
in the corporation for the benelic of the refideut burgeflTes. 
It is meted out annually to fuch of thefe as chufe to 
ilock, and thofe, who do not, receive a cumpenfation from 
the reft. Thofe perfons then are the actual occupiers of 
it. It is improper therefore to call it a right of common; 
becaufe it is holden in fee by the corporation for the be¬ 
nefit of the refident burgelfes. The corporation them- 
felves, as a corporation, have no benefit from the land, 
but the refident burgelfes to whom it is meted out an¬ 
nually by the leet jury. This view of the cafe avoids the 
difBculty dated in the argument of rating perfons having a 
right of common running into feveral parifties: for this 
as a cafe of perfons having an equitable right to the land, 
the fee of which is veiled in the corporation for their 
benefit. 

Pir Curiam^ Let tbe rate be fent back 

to the Sefiions to be 
amended by the infer- 
tion of the burgeiTai 
occupying the land. 
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Ward againfi Mallindbr. 


Nov. s 6 th. 


" ■ V -Litne and entering the plalntiiTs clofc Where* mdia 

** . ^ . '"** taken for 

his corn growing there, with the de* 10/. in ttefiiaff, 

t ' -1 1 j j • j »» 

K" . • : : try, on not guilty pleaded, it was agreed award of dam»- 

ai •' that a verdi£l Ihould be taken for the plain- ' 

tif - .-11 io/. damages, fubjecl to the award of an arbi- 
tr^'or, ami the cods to abide the event. The arbitrator 401. d^agesth« 

pla ntiiF onnot 

aftrrwirds awarded 10 (hillings damages, but alfo found have bit cafta, 

though it be. alA 

that the trefpafs was wilful, being after notice, and that f^und that the 
the defendant fhould pay the plaintiff his cods. The da- 
mages however being reduced below 40J., and there being p,/alrpUbtUf 
no certificate of a Judge under the dat. 22 Sc 2^ Car, 2. 

^ coiU being di- 

#. 9. that the trefpafs was wilful, the Mader doubted »*>ide 

tht evfoff meant 

whether he had authority under thisdireflion of the arbi- the /f|rj/event; 

ar.d the autiiority 

traiM* to tax the plaintiff his cods. Whereupon of a judge to cer¬ 

tify or cults un¬ 
der ihe flat, tz 

Clarhe and Reader moved that the Mader might be at g? where*the 
liberty to lax the plaintiff his cods. They admitted that n, 7 erre 4 

the c-ife of BwinglehurJ! v. Altham (<?) preffed againd them} 
but endeavoured to didinguifh it from the prefent by ob- refetence. 
ferving, that in that cafe the arbitrator w'ho had awarded 
under 40^. damages was fiient as to the cods, which there¬ 
fore properly followed the legal event; whereas here tlw 
arbitrator has exprefsly found the trefpafs to be wilful, 
and dire£Ied the defendant to pay the cods. Either then 
this was a cafe w'ithin the dat. 22 & 23 Car. 2, c, 9. and 
the certificate of the arbitrator, who is put in the place of 
the judge, is equivalent to a certificate of the judge him- 
felf th^t the trefpafs was wilful: or it is a cafe wholly 


(«) 3 TcrwRiy, i^t. 
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befide that ftatute, being one where no certificate could 
be granted, and therefore the plaintiff would fiill be en¬ 
titled to his eofls under the fiatute of Gloucejltr; as in 
the cafe of an execution of a writ of inquiry in trefpafs, 
where though the damages be aflefled at Icfs than 40/. the 
cofts follow. I'hey obferved alfo that the two cafes cited 
in ^winglehmjl v. Altham^ and on which the Court relied, 
did not warrant the general conclufion drawn from them, 
that the arbitrator’s award of the trefpafs being wilful was 
nut tantamount to a Judge’s certificate under the ftatute. 
For they were not cafes of trefpafs, and in neither did the 
arbitrator aflume to certify. In one of them the plamtiffs 
againfi whom the award was made were executors, and 
therefore not liable to eofls: and in the other the fum 
found to have been originally due to the plaintiff was un¬ 
der 4or., and therefore in no event could he have had 
colls. And (in anfwcr to a queflion put by the Court, 
how it could appear by the record that the trefpafs was 
wilful fo as to warrant them in giving judgment for eofls, 
when the verdicl as entered on the roll W'o'uld appear to 
be for damages under 40J.,} they obferved, (in which they 
were fupported by the Maftcr,) that the granting of a 
certificate by the j udge is never entered on the roll. 


Lord Ellbnborouch C. J. It is to be regretted that 
no provifion was made in the rule of reference for the 
event which has happened, of the arbitrator’s finding the 
damages to be under 40/., but that the trefpafs was i»iU 
ful^ in which cafe a Judge’s certificate, if the caufe had 
been tried and the fame conclufion come to before the 
court, would have carried the cods. We have however 
the authority of a decided cafe that an arbitrator is not 
in this refpe^l fubflituted in the place of Judge, to whom 

alone 


I 
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alone the ftatute has given the powei; of certifying for 
cofts. Then the cafe ftands as a verdt£l for lo/. damages^ 
without a certificate; and the cofis being by the rule of 
reference to abide the event, mull: be taken to mean the 
/effai event; and therefore the plaintiff cannot have cods. 


1804. 


MalIikoxi. 


Per Curiam, 


Rule refufed. 


Right, on the Demife of W. Fisher, S. Nash, 
and J. IIyrons, againji Ann Cuthell. 


M'lndaff 
Nov, t6tb. 


HIS was an ejeflment to recover polTeflion of twelve 
certain melTuages and the appurtenances in the parifli 
of 5 /. Botolph^ Aldgate, in the county of MiddkfcK. The 
firll count was on the demife of Fijher, Ni^, and Hy* 
rons: the fecond on the demife of Fi/her and NaJJj only, 
which latter it was admitted could not be fupported. 
The prcmifes confillcd of houfes, formerly the property 
of one Mo/ei Adams, and by him demifed by a leafe dated 
20th of OBober 1789 to one Ullliam Cuthell, (fince dc- 
ccafed, whofe reprefentative the defendant is) for a term 
of 21 years commencing from Michaelmas then lall: paft. 
In which leafe was contained a provifo that in cafe either 
landlord or tenant, or their refpeftive heirs, executors, 


Whcrealcalcfor 

zi yean con¬ 
tain'd a provii'o 
thic in care ci¬ 
ther iandloid or 
tenant, or their 
refwcl.Te h-iri 
and tx^cutorf, 
wiilicd to detfr- 
nlnc it a( the 
end r#i ihc 
1 + yrari, and 

fheuid g've fiit 
months’ n tiice 
in Wiiting uf'-'itr 
h S ;r re/.itc- 
::vt I'lie 

term iliou.d 
evafe; !. -Id that 
a notice to quit, 
figned by tst/o 
on y of thru ex¬ 
ecutors of the 


&c. (hould be defirous at the expiration of the firll 7 or o'>B'f'3iicifor,t(i 

"hum he had 

14 years of the term to determine the leafe, and Ihould fcequeaiiied tlx 

• • • r »• freehold as joint 

give ux months previous ** notice m writing under his or tenants, expreir- 

ing the notice to 

he on bibalf of iktmfJvn an-l tht ihitii rxtruior, was not good under theprovifo, which 
T'qutied It to be gi\en under the hands of all three; ne'-tiicr could fuch notice be fufiaioed un¬ 
der ihc general rule of law, that one joint truant m y b'nd his c-mpaniuns by an ad done fr 
k 1 btotfit } tor non conOat that tite determination ot thr Irafe was for the benefit uf the co-joinC 
Icnaiii; which it was incumbent on the party who willed to avail himfelf of it to prove. 
And the notice 'o quit being fuch as the tenant was to afl upon at the time, no fubfequent 
treo^nition of the third exscutcr will make it good by relation: nor was hit joining ia 
the ejc&tmeBi evidence of his wigtnai alTent to bind the tenant by the ootke. 
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their rej^ive hand or hands to or for the other or otherif 
or for the heirs, executors, &c. of the other or otli^rs of 
diem, then the term (hould ceafe.” Adam afterwards 
died, having made his wiH, wherein he appointed Fi/hrr^ 
Najby and Hyrons his executors (<i), who proved die will. 
Six months previous to the expiration of the firft 14 years, 
{Herons one of the executors being dt that time abroad,) 
Fijber and Najh by a notice in writing dated 23d of March 
1803, reciting the indenture of leafe of the premifes to 
W* Cttthell for 21 years, and the provifo abovementionedj; 
and recidiig further that Mofes Adam had in his lifetime 
made his will and appointed Fi/berf Nafi, and Hyrons his 
executors, and that they had proved the will and taken on 
themfelves the execution thereof, and were ilill executors 
of the fame, proceeded thus: « Now the faid Fijher 
and S, NaJh do on the part and behalf of themfelves and the 
faid y. Hyrons hereby give you (the defendant) notice that 
they are defirous and do intend at the expiration of the 
firft 14 years of the faid term of 21 years to determine 
the faid leafe. And they do further for themfelves and the 
faid J, Hyrons require and demand of you the polTeflioa 
of all the premifes at the expiration of the firft 14 years. 
See, and give you notice to quit and deliver up the poflef- 
fion thereof at that time accordingly.” Signed ** JV. 
Ft/her and S, Na/h" At the trial of this cafe before Lord 
EUenborough C. J. at the laft Wejlminjler Sittings, the 
plaintiff proved his cafe by producing the original leafe, 
with the provifo; the death of Adam i his will, whereby 
the leffors of the plaintiff were appointed his executors; 
the'poffeflion of the defendant under W* CutMl deceafed § 

(«) it wu tdmitted thM the mefraegea were freehoU, aa4 that the eieca« 
ten Mho hi4 s | 0 m« to ftU look n joist ttsaati b fee* 


and 
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and the abovementloiied written notice to quit, fi$;ned by 
two only of the executors, the other bein;; abroad; but 
no authority was proved from the latter to the other twe, 
to enable them on his behalf to determine the leafe, fur¬ 
ther than as it might be prefumed by law from the cir- 
cumllances of the notice itfelf, and the ejeftment having 
been brought in the name of the three. It wis objf'fVed 
however by the defendant’s counfcl, that no fuch prelump- 
tion could be made, and that as the evet utors were joint- 
tenants under the will, the two could nof bind the third 
by fuch an as this, without his concurrent aflferit at the 
tinic, and that no fubftquent Tatifiratioii of the third, 
even if fuch appeared, (which was denied) would be fuf- 
ficient to bind the defeiulan*. His Lordfhip b* ing of 
this opinion iicnfuited the plaintisT. It w?3 moved on a 
former day in this term to fet alide the nonfuit, on the 
ground that the notice itfelf, purporting to be given by the 
authority of all three of the executors, muft: be taken to 
have been fo until the contrary were proved. That it need 
not have been figned by either of them ; for if delivered 
by a common agent or fteward, as by their authority, it 
would have been fuHicient, without proving fpecihcally 
his warrant from each of them individually. But that if 
there were any doubt of (he autliori y, the a£I of the two 
was recognized by the third, in his permitting the eject¬ 
ment to be brought in his name without any complaint 
made on his behalf to the court, that his name had been 
ufed without his affent. And the cafe of Wakinfi/fi v, 
Colley (<i) was referred to, where a receiver appointed by 
the Court of Chancery for the beneht of infant devifees, 
ceduy que trufts, was holden to be an agent lawfully 
authorized to give notice to a tenant to quit, and in dc- 

(j) 5 Hurt, 2694. 

VoL. V. K k • fault 
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fault to make him liable to pay double rent, within the 
(tat. 4 Geo» 2. c, 28 . /. i. in an a£lioii brought in the 
name of the trudee who had been decreed by that court 
to account, &c. 

Gibbs and Efpinajfe now fliewcd caufe againd the rule. 
The executors, who look tliiscdate as joint-tenants under 
the will (which was admitted), could not a£l by a majority, 
but were all bound to join in the notice in order to dc* 
termine the leafc under which the defendant claims: and 
no authority was fliewn from Jlp-ons to the other two to' 
determine it. [Lord ough C. J. The rule of law 

is this, as laid <lo\vn in Rxul v. 7'ucktr (cj), that every a€l: 
done by one joirit-tciianr tor the bene!;} of bimfolf and his 
companion dial] bind tiic ether; bur nut thofe a£ls which 
prejudice th-. other. The only qi.efiion therefore forconfi- 
derationis, vvliclher the giving notice to determine the leafe, 
whereby the joint-tenants are to acquire pedeffion of th.e 
cd.ite, be fuci'i an a^ as mud necclllirily be a benefit to the 
third joint-tenant, orwhethcr iimayprcjudice'him?] Tlieii 
notliing appears from whence the Court can collect whe- 
th« r the dctermlnaiian of the leafe will be a benefit or a 
prejudice to Hyrons. It is matter of individual judgment 
reding in the opinion of ihofe who arc to give the notice. 
If the rent referved be an adequate one, and the tenant 
rcfponfible, il might fairly be confidered by him as preju- 
dirial. And if it b;* only doubtful, ihe tv/o joint-tenanU 
have no right to eledl for the third. And if on the return 
of Hyrons from abroad he would have a right to difailirm 
the notice, it follows necefiarily that the defendant could 
not be bound by it at the time; for the Uafe being entire. 
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the leflee was j’jol bound to takr noilre to quit two-thirc!sof 
ihe eftate. l ie is enti Jed to hold all the prcmiics. ir bound to 
hold any of them, 'i’ai*n he is not hound to accept any 
notice which is not hinJiiifj upen ail his landlords as W(“U 
as upon hiinfdt; for it null bj luch .'S he can with cer¬ 
tainly acl upon at rh.e time; and therefore if the notice 
to quit m;iy be difivc-wcd aiJerw \rds by one, no f'lbfe- 
qaent recogidtlon of his can make J j^'ood ; hccaufe in 
truth it only becomes 1 rt .iujo. from r’ e lime of the rc- 
cOj»nirion. If ih.e icn.uit were boiind ro quit .’t a cciiain 
time by a notice which i-; hiuJi.ij; upr.n thof<: from wliom 
he derives ilile, he of courfe would layout no more upon 
the prom fes than w'or.ld fuiTice lu-tlsrr his Icafe for UjC 
period when his occiipaiion is lo ccafe \ whereas if the 
term were continued for 7 years loiigt r, it mijiht be ne- 
ceffary or convenient for him to expend larger fums, and 
do other a£ls vvitliin the period bet,veen the notice to quit 
and the expiration of the 14 years, in order to profit by 
his fuhfoquent occupation of tlic premifes. Then the 
notice in this cafe docs not even profefs to (late that the 
two executors had authority from the third to determine 
the leafe 5 but only that they for themfelres and the third 
give notice, See. 'rhe cafe of v. Cr'.ey [^) does 

not apply; for there die reeciv-r .'ppelrued by tlie Court 
of Ciuincery Ind the authority 01 that Court for letting 
the premifo, and liad bten acknovvl. .’,>Tfd bv the tenant 
himf-if as ac^'ing in th^r place of the orlgiml truiK-e, and 
he hajl btforc received rent from tiic tenant in that 
character. 
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Erjkine and Marryat in fupport of the rule. The no¬ 
tice to quit purports to be given by the authority of the 
three executors, and mull be taken fo to be, at lead till the 
contrary be proved : more efpecially when it is followed 
up by the a£^ion of eje^ment brought upon the demife of 
the three} which is not merely to be taken as a fubfe- 
quent recognition, (which might be fubje£)t to the objec¬ 
tion taken), but evidence of a prior authority from the 
third executor who was abroad. But further, the very 
nature of the a£l done furniflits a prefumption that it is 
beneficial to the abferit joint-tenant; for it is to put an 
end to a long leafe holdeii at the original rent, and to re- 
ftore to him tht pufllilion of the eilate. Tliis is again 
ftrengthened by the tenant's refiftance to the ejectment 9 
by which he proves his own fenfc of the benefit of the 
leafe to the pofleflor of the land, and ihc benefit of poffef- 
(ion to the owner mud be in the fame proportion. And 
this is confirmed to be the opinion of the abfent joint- 
t- - i himfelf, by permitting the eje^ment to‘be brought 
in luh name. At any rate, the intered of the three exe¬ 
cutors being apparently the fame, the Court will not con¬ 
clude that an a£f which appeared to be beneficial to the 
two was prejudicial to the tliird, without Tome evidence to 
(hew fuch a didin£iion. For all adls done by parties, 
having a general authority to a^ on the fubjc£t matter, 
mud be prefumed to have been rightly done until the con¬ 
trary be (hewn. Here the notice given on behalf of all 
three is legal on the face of it, and it lies on the defendant 
to (hew that Hyrons did not confent to it in the fiid im- 
ftance, efpecialiy againd the evidence of his having fince 
a£led upon it, as if it had been iflTued by his authority. 
Notice to quit given by a deward or agent has been always 

deemed 
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deemed Aiflicient when the a£t is adopted and a£):ed upon 
afterwards by the owner, without proving a particular 
authority at the time. As in Fitchet v. Adorns [a)^ an 
entry by a ftranger, without authority, was holden good 
to take advantage of a condition broken, if it were aiTented 
to before the day of the demire laid in the declaration in 
ejectment by the heir at law. [Lord Ellmborough C. J« ■ 
There no third perfon’s a£f was to depend upon the vali. 
dity of the entry at the time it was fo made. Lawrence J. 
That cafe goes upon the principle that omnis ratihabitio 
retro trahitur et mandata sequiparatur. But that cannot 
apply to a cafe like the prefent, where the tenant was en> 
tilled to receive fuch a notice as he could a£l upon with 
certainty at the time.] The tenant could not have been 
injured if he had acquiefeed; for the abfent executor 
could not have (hewn that the z£k done was prejudicial to 
him. 

Lord Ellenoorougii C. J. This was a notice to quit 
given to thq tenant under a pruvifo in a leafe for 2i years, 
that in cafe either party wiflied to put an end to the term 
at the expiration of the firft 7 or 14 years, fix months 
previous notice in writing fliould be given t/tider his or 
t/jeir nfpeilive hands. Now this is a notice figned by two 
only of joint-tenants, under whom the defendant 
held, purporting however to be given on behalf of them- 
felves and the other. It is a notice to defeat an cllate : 
the perfon therefore to whom it is given ought to be af- 
fured at the time he receives it, and when he is to a£k 
upon it, that if he deliver up pofleCion at the end of the 
fix months, he will be acquitted of all further claims in 


1804. 

Rich d. 

Fi»her 
and Others 

CvTHit-L* 


(d) s Ss'a. iitS. 
Ivk3 


refpc^l; 





CASES IN MICHAELMAS TERM 




]t|CHT d. 
f'ISHKN 

■nd Oth«ri 
againji 
p|{TB£L4t 


refpeO; of the remainder of the term. But if tivo on1)i^ of 
the three joined in the notice, how could the defendant be 
alTured of this ? How could he be affured that the third 
might not lifaVow the notice afterwards, and claim the 
defendant ftill as a tenant to him ? Bui it is faid, that 
Byrons fuffering the tjeflment to be brought in hin name 
is a ratification of the others* autliority. But a ra tin ca¬ 
tion given afterwards will not do in this cafe *, becaufe the 
tenant was entitled to fuch a notice as he could aft upon 
with certainly at the time it was and he was not 

bound to 1.limit himfelf to the h'i:'.iri! v'h. thcr the third 
€o«executor chofe to ratify the art of his corrpanions o\ 
not, before the fix nioi\ihs elapfi d. Then the lule of law 
is relied on to flicw that the two joint- enrfprs v\ho figiicd 
the notice had authority to bind tliectl.cr ia this cafe: and 
it is afked how the act appears to he t>rrjud'itinl to the 
third ? But it is not neci iT.irv f'T tiie dr fc .id.'n! to flicw 

4 

that it would htp(ji;du'h!l to f'y-.ns. 7 ].c rrl.i of law is, 
that every of une j #int-icn.i’)t v. liiili j. ,!!,.>• //•/ henefii 
of his co-joiiit-teinnc fhall bind ijini. A:.! is a coridi- 
tion on i!ie par: of thofe w! o Irr it ;:p . nd. wuuli! avail 
thciiifi-lvcs of it as biiidin;?, io Ih. w !h.:f it w...^ ,/,vo// 

to For tlic two joii.f-irt ’.nt*- /wi no ii;;iit to 

bind t’’J third in his abh iKV, i.i.ief t!:.; r.fion ■ app-far 
to h.we b:en fur tl: iwuijlt fj oil: nn 1 Ii<> v I'm*, tl; :t ap¬ 
pear? Kubfeouent acls c.'.nnoi h-j bi')"'’'r in .li'!. It 
mull be done und. r a competent anti .u ihe time. 
And in order to f.itisfy the coiuiiti«ni mi v. i.ie!i the leafe 
v/as to be defeated, the notice ought ivi have been giveii 
under the rcfpociive Iiancls of :h«j ihr^e cxc* ulor-. 


OnosE J. Tire icnant who icok the entire le ifc of the 
^hole was not bound to accept notice to <piit a pait only. 
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but fuch notice only as was obligatory upon all the joint- 
tenants. Here there was a provifo in the leafe^ that in 
cafe either party wiflied to put an end to it at the 
expiration of the fird 7 or 14 years, it fliould be lawful fo 
to do upon giving the other fix months previous notice in 
writing under his or their refpeciive hands. That was not 
done in this indance \ for the notice was only hgned by 
two out of three of the perfons imerefted, and therefore 
the tenant was not bound by it. 

Lawrknce J. I think there is great weight in the ar¬ 
gument of the defendant’s counfcl, that for the notice to 
be good it ought to be binding on all the parties concerned 
at the time when it was given, and not to depend for its 
validity, In pari, upon any fubfequent recognition of one of 
them: becaufe th.e tenant is to ad upon the notice at the 
time, and therefore it fliould be fuch as he may ad upon 
with fecurity. But if it be to depend upon a fubfequent ra¬ 
tification of one of the joint-tenants, landlords, whether or 
not It is to be binding upon him, the condition and fituation 
of the tenant mud remain doubtful till the time oi tuch rati¬ 
fication. Now the intention of the parties to the leafe was, 
that the tenant diould not be obliged to quit wiciiout being 
apprifed of It for a certain time, that he might have an 
opportunity to provide himfelf with another dwelling} 
but if a T.itification will do, indead of d months, he might 
Hut know ceruinly for as many ilays or hours whether he 
muft quit cr not. The rule of law, that oninls ratihabi- 
tio retro traliiiur, Lq. feems only applicable to cafes where 
the cotulud of the parties on whom it is to operate, not 
being referable to any agreement, cannot in themeSn time 
depend 011 whether there be a fubfequent ratification. 

K k 4 But 
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and Others 
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Right d. 
Fiihki 
and Others 
againfi 

Cvtmbll. 


But here the Intermediate z€ts of the tenant referable to 
the terms of his leafe are to be afie^ed by relation. 

Le Blanc J. I cannot fatisfy myfelf that the nonfult 
was wrong. Here is a power of determining a leafe by 
the notice to quit of three perfons; and two only give the 
notice : then 1 mud be f-itisfied that .they had authority 
to bind the third, before I can fay that their notice was 
good. And when I fee that by the terms of the provifo 
the notice is to be given uftder their refpeSlive hands, I can¬ 
not fay that a notice under the hands of two only is good. 
Befides, the tenant Is to a£t upon this notice at the time, 
and he mud be fatisfled that It Is fuch a notice as will 
bind all the three. No evidence was offered to (hew that 
the two a£ked by the authority of the third; and if the 
defendant had yielded to it, and could not have proved 
the concurrence of Hyrons to it, the latter might after¬ 
wards have difavowed the a£l of his co-joint-tenants, 
and have come upon the defendant for his rent« 

Rule difeharged. 
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1804. 

Doe ex Dem. Thomas Stopford arainfi Robert 

Nov, a7th. 

Stopford. 


TTJECTMENT for the moiety of certain premifes fitu- Tkeword^w 

i-i miycarrya 

ate at Dalton in the county of Lancafter^ upon two teafehoid Abte.- 

demifes for 14 years’, one dated to be made on the 23d utar, hiving 

of April 1799, and the other on tl-.e 25ihof^/aff^ J803. 

Plea, not guilty. At the trial before J. at the 

Spring Allizes 1R04, a’t Lancafler^ a verdicl was taken for *- 

® ^ vifcd one leate- 

the plaintiff, fuhjed to the opitiion of this Court, on the hold eftate to hh 

eldeft foti, and 

following cafe ; otivr leal'ehuldi 

Richard Stopford^ being feifed to him and his heirs of an direding his ex- 
eftate pur aut«'r vie in the premilts in qudtion, \n May and apply the 
1779 died mt leaving his vvidow Jane^ and an only ca^eo"a’V-*and 

fon, *fohn ^totiford. who thereupon became in like manner t'*'-" dlrctttd » 

certain fum to 

feifed of the faine dlate. John Stopford the foil had three be put out at in- 

fons, Richard the ehleft, Robert the defendant, the fccond, nefit of his wi- 

and Thomas' the leffor of the plaintiff, the youngeft, and 

one daughter. John Stopford »lied fo feifed in December or^^miagelt** 

l^yOi having by his will dated ift oi December 1770, ihouwbtoividsd 
o / ^ ^ • equally between 

and duly executed, devifed as follows: Firft, I diredf his three roni, 

. _ , , - , , , . - flare andpitt 

all my juft debts, funeral expences, and the probate, «cc. aJUe -, and then 

of my will to be paid out of my perfonal eftate; and I dli^hto'boof. 

devife and bequeath all that my meffuage and tenement, age” 

with the lands, &c. in Dalton in the county of Lancajier, the reildiwof hii 
being leafehold, under R, W. B. Efq. and now in the oc- eHeft* 

° to be divided 

cupation of W. N, as farmer thereof, unto my fon Richard equally amongii 

Stipford, to hold the fame from and after the deceafe of flare andJbarl 

alike; andiaftly 

dtreAed that ** if aiy of his faid children died coder agr and without lawful ilTue, tbesKAtxof 
Am or her dcccsfed fliould go equally am nglt his fuT« it ing ( ms held, that the word s u a a B in thd^ 
left ciaufe rcFerring, as it mull do, to ihe whJe fharc or tiori i m of the daiigliter, mull have the fatf 
meaning as to the (bni, and rouH compnfe rhe Icifeh'i d as veil as perfonal funds belbre given to 
them ; and that upon die death of the eldeil fon under at, and withoutigue, theleafehold eftats 
dlevifed to him went equally between the two (utvivins ions. 

* my 
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STOTEoaS 
agMxJl 
iTorroED. 


my mother to him, his heirs, executors, &c. during all 
the refidue of my leafehold eftate and interefl: therein. 
And I dcvife and bequeath all that my meiTu.ige or dwelU 
ing-houfe atid tenement in Afa wdejiey aforefaid, whereat I 
now live, and the lands, &c. being leafehold under Sir 
R, H. ; and alfo all tbui'e iny dofcs, See. called the clofes 
on Bhckrncor in Ahfu'Jefuy aferefaid, which I hold by icafe 
under the Eail of Derby^ unto my fon Rcbert Stop/ordf to 
hold the fame to liim, ills heirs, executors, adminidra- 
tors, and afligns during all my feveral and refpedtive 
edates and intereds therein. Provided that my executors, 
and their executors and adminiUrators ni;r!l hold, ma¬ 
nage, and difpofe of all and every my faid meiTuages, 
tenements, clofes, &c. herein before devifed till fuch 
time as my faid fons to whom the fame are given (hall 
Tefpe£livcly attain the age of twenty-one year*-} and till 
that time difpofe of and apply the clear yearly rents, 
in'ues, and profits therefrom arifingin manner hereinafter 
mentioned. And I gi%'e and bequeath unto E, Caume 
and R. Cu’Jluw my executors afternamed, their cxecirtora 
and adminidrators, 340/. upon trud that they and the 
furvivor, &c. place the fame out at intered, and out of 
the yearly intered (hall pry unto my wife EUzahth 15/. 
a-year during her life (durante viduitate), &c. And if the 
principal fum of 340/. (hall make more intered than 15/, 
yearly, I dire£f that the overplus, as well as the fame prin¬ 
cipal upon my wife’s deceafe or marriage, whichfoever 
(hall fird happen, (hall go unto and be divided equally 
amongd my fons, Richard Stopford and Robert Siopferd, 
and my fon Thomas Stopford^ tlieir refpeflive executors 
and adminidrators, andpare alUe, And I give and 
bequeath to my daughter Jane Stopfordt her executors and 
adminidrators, 600/, to be paid her as foon as die (hall 

4 * attain 
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Attain the age of twenty-one years. And all the reft» re* 1804. 

fidue, and remainder of mv worldly cfFe£l:s not herein be- " • 7 

' Do* d. 

fore difpofed of, [ pire devifc and bequeath to my faid three Stop*©** 

ions Richard^ Robert^ and ‘Thomas^ to be divided equally STorton*. 

amonpd them, ihcir refpedVive executors and adminiftra* 

tors, Jhare andJhare alike., when and as (oon as they (hall 

attiin the -ige of twenty-one years. And I direcl that the 

promts and produce of my real and perfonal eilates (hall 

be applied towards bringing up my fiid children till of 

age. And I further direct, th it if any of my children die 

under a(;e, and without lawful ifTae, the SHAKE of him, or 

ker dci. -afed (liall go equally amongd my furviving fons. 

And I hereby conilitutc and ordain the faid A. Caunct 
and R, Cuipjaw my joint executors, &c.” Jane Sti>pfQrd, 
the motiiir of the tfftator John Stopjhrdf died in July 1781. 

Richard SiopJ:rd, the devifee of the premifes in Dalton 
tneati.-.icd in the will, died in Attguji 1785, at the age of 
(ixteen year:>, intctt.’.te, r.nd without ifi'ue* From the tef- 
tator’s Ic'th un:'I t.he defen !.int Ribeyt Stopferd, the next 
brother atjd* liciv at law of RLhard Stopfard the devifee 
came of age, ih'^ c ioeutors were in the receipt of the rents, 
ifl'.ies and >1' ti'.e prernills devifed to Richard Slap- 

ford i fnice V. liiehthe dtfeudant,has had 
thu» pofl'rlUon of tiicm. The liecs upon which the eftate 
is held are 11 ill in beimT. This aclion is brought by the 
icflivr of the p! aniiiT Sfoxford, being the youngeft 

fun of John Sf -fdord the toTator, who attained his age of 
21 yeatson the o( Apr:/ to recover the moiety 

of the faid le ifchold ellale In Dalton, to U'hich moiety he 
lays claim by virtue of his father’s will. The queftion for 
the opinion of the Court was, whether upon the condruc- 
tion r»f the will of John Stopfrd, the lelTor of the plaintiff 
has become eiuiiled toaiuokty of the fuid leafehold edate ? 

If 
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. 1804. If the Court ihould be of opinion that he is, then the 

“ verdift to ftand; if not, then a verdi£^ to be entered for 

Doc i. 

STorroRB the defendant. 

agauj^ 

STorroRO. 

This cafe was argued in Trifiity term la(t by Holroyi 
for the plaintiff, and Scarlett for the defendant, who feve> 
rally commented upon the different plaufes of the will. 
The former contended, that in the concluding devife in 
the will, wherein the tcflator dircfis, that if any of his 
children die under age, and without lawful iffue, the 
SHARE of him or her deceafed fhould go equally amoiigfl 
his furviving fons,** the word share was intended to carry 
the leafehold property fpecifically devifed to the two 
eldeft fons refpe£l:ively, in cafe of the death of either be¬ 
fore 21, &c. as well as the perfonal funds before be¬ 
queathed to them. The latter contending, that the 
meaning of the word Jbare mud be limited to the refldue 
of the perfonal funds only, of which there was fufficient 
to fatisfy it, according to its ordinary condru 61 ion, and 
the fenfe in which it was ufed in other parts *of the will. 
And he intimated that the Mafter of the Rolls had once 
been of this opinion, when the fame parties were before 
him, upon the condrufdion of this will. But in reply it 
was dated, that his Honor had afterwards entertained 
doubts on the fubje£t, and that Chambre J., before whom 
this ejectment was tried, had finally been of opinion with 
the leffor of the plaintiff. 

The Court then faid, it would be proper for them to 
confider the cafe more deliberately before they delivered 
their opinion upon it. And now 

Lord Ellenborougu C. J. delivered the opinion of 
the Court. 


Tlie 
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The queilion, whether the leiTor of the plaintiff, the 1804. 

youngeft fon, be entitled to a moiety of tlie leafehold j^Td" 

eftates devifed to Richard Stobfordt the eldeft fon of the STor»o«» 
teftator, in the event which has happened of Richard*^ STerroaa. 
death under age and without iiTue, depends upon the 
meaning of the word part in this part of the will. Its 
fenfe, as that of every,other word capable of feveral di(tin£t 
meanings, is properly to be coile£led from the context in 
the place where it occurs. In another part of the will« 
i. e. where the 340/., and the overplus of intereft after 
paying thereout 15/. a-year to the teftator*8 wife is fpoken 
of, and direfled to be divided equally amongft his three 
fons and their refpe£tive executors and adminiftrators 
Pare andPiare aUke^ the word Pare neceflarily means an 
equal proportion of a perfonal fund to be divided 
amongfl: them. In the bequeil of the Telidue of his 
worldly efie£ls to his fons and their refpeflive executors 
and admlniftratorst it means in - like manner an equal 
proportion of a perfonal fund. In the lalt inllance in- 
which the Word Pare occurs, {which is the inftance in 
queftion), after having direfted that the profits and pro¬ 
duce of his real and perfonal eftate fhould be applied to¬ 
wards the bringing up his fons till of age, the teflator 
orders that if any of his children fhould die under age with¬ 
out lawful iffue, the Pare of him or her deceafed fhould 
go equally amongfl his furviving fons.” Here the pare 
of her deceafed** can mean only the entire fortune or por¬ 
tion before given to the daughter under her father’s will, 
i. e. her doo/., for fhe had no participation with her bro¬ 
thers under the will either in the legacy of 340/. and the 
contingent overplus of interefl thereupon beyond the 15/. 
a-year given thereout to the wife, nor in the refidue of ^ 
worldly ede^i. If therefore the word pare can only 


mean 
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mean (as it only can) in refpe£\ to the daughter her entire 
portion or Jhare ojftgned her under the •tvilly it is reafonablc 
to give it the fame meaning in the fame place in refpe6% 
to thefons, unlefs the intenrion of the tcllator to be col- 
leded from any other part of the will, or fome rule of laW| 
(houid be contravened thereby. But neither of thefe 
effedls follow from giving this conftru^lion to the word 
J!mre as applied to the Tons' intereds under the will. It 
occaflons indeed, what may be attended with fome incon¬ 
venience, (and a wiHi to avoid which, and a probably 
prefumed intention in the teitator On that account, in¬ 
clined me at fird to a different conilru£tion) i. e. the ne- 
ceflity of dividing wh.it is an entire tenement as between 
thedord and tenant, hetwctri two furvivin*? Tons, as feve- 
ral tenants of their refpedlw’-c fharrs of the fame: an in¬ 
convenience, in refp..£l to the payment of rent, contribu¬ 
tion to fines of renewal, and the like, which as far as it 
cxlfls, the teftator had in the firfl inflance ftcered clear 
of, by giving the fevcral holdings entire to each of his fons 
to whom he devTed the fame. Buf upon confideration 1 
do not feel that this circumdance can weigh againd the 
otherwife clear and ncceflary meaning of the word Jbare 
as it occurs in this place. We are therefore of opinion that 
the leflbr of the plaintiff, the younger brother, i< under 
this word Jbare entitled to a moiety of tlie Icafehold edate 
for lives, which, was in the drd indance devifed. to his 
brother Richardt and that the whole thereof does not 
defeend to Robert^ the elder of the two brothers, as heir 
at law of Richard: and of courfe that the verdi£f in fa¬ 
vour of the plaintiff for fuch moiety ought to dand. 

Fodea to the Plaintiff 
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Nicholson and Another agatnji Willan and . 

Another. 


^HIS was an action on the cafe againH: the defendants whete one <ielL> 
as common carriers, wherein the full count of the 
.declaration dated, tlwt the plalritifls, on 20th FeL 1803, 

•It Notl'mtrbamt caufed to be delivered to the defendants, 

* * ns) extra price I 

and tho defcndanis then and there accepted of the plain- aftd hy apublk 

tiffs certain goods of the pi uniiffs of a certain value, viz. had before reach* 

100/., to be by the defendants carried by London and ^rHcK^haiT^ 

Leeds royal m.iil coach, which was to depart in the fame 

morning from Notthioham. to be delivered to the plaintiffs for 

for cert:iin reafonablc hire to be paid to the defendants on ^^yvethe value 

of '/.tONLrSC 

that behalf; and that although the faid mail coach did on infured and paM 

the morning of the day and year aforefaid depart from 

Nottingham for London^ yet the defendants, not regarding bw^ieiu by 1 

their duty, 8cc. inftead of carrying the faid goods by the '^,be'*** 

faid mail coach, or delivering the fame goods in London^ ‘oudnoc 

, ^ ^ . rt.'.-ver the value 

&c. wrongfully, and without the licence and againft the »b i »it w cn- 

will of the plaintiffs, carried the faid goods from Notting^ hns^ietsed by ne 
ham by a different coach, not being a mail coach, and cook fion nor 
fuch bad care of the faid goods that they were loft, &c. tbfk'charaa« «• 
Thk fecond count ftated a general contra£l; to carry the taToBi” 
goods from Nottingham to London^ and that they were loft ‘'.egiigeut dif. 

® ' chuigc of their 

^y negligence. The third count ftated a fpecial delivery <)uiy as foch. 
to and acceptance of the goods by the defendants, to be recover even tht 
carried from'iVl to L. by the mail coach, or if not fent uiruVo*? then*, 

by the mail coach, then to be rc-delivercd to certain per- 

fons at N, for the ufc of the plalntift's; and then averred « 

* all tor gooda 

a breach of that contra^ by not fending the goods by the 5^ *•>««>« 

uitlrfs paid for 

mail and detaining them from thofe perfons at N.^ and 

afterwards 
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afterwards lodiig the goods by negligence. The fourth 
count ilated a general contridt by the defendants to take 
care of the goods for a certain reward, and that by their 
negligence the goods were loft. The fifth was a count in 
trover. Plea not guilty. At the trial before Lord 
borou^h C. J. at the Sittings after laft term at Guildhall^ it 
appeared that the defendants were proprietors of two 
coaches travelling from Leediy through NoUinghattty to 
' Londony the one a mail coach, the other a heavy coach, 
which went out fix hours later every day than the other. 
The parcel in queftion,containing goods to the value of 58/. 
was (as a witnefs for the plaintiffs proved, and which the 
jury found to be iXMty) delivered'and accepted to be carried bp 
the mad coach. It appeared however to have been booked 
to go by the heavy coach, and to have been afterwards 
loft, but whether in a courfe of conveyance by the heavy 
coach, or out of the warehoufe, or how otherwife did not 
appear. It was proved that the defendants had for fome 
time before put up an advertifement on a board in their 
office at Nottinghamy and of which the plaintiffs were alfo 
proved to have had notice, in the following terms: Take 
notice, that the proprietors of coaches tranfa£ting bufinefs 
at this office will not be accountable for any paffengers* 
luggage, money, plate, jewels, W'atches, writings, goo((^, 
or any paclage •vohativer (it loft or damaged) above the value 
of 5I., UNLESS infuied and paid for at the time of delivery, 
and demanded in one month after fuch damage was fuf- 
tained.** (Signed by one of the defendants.) The jury 
found a verdi£l: for the plaintiffs for 5/., fubjedk to the 
queftion which was referred by his Lordihip for the 
opinion of the Court, whether the verdid fhould ftand 
for that fum, or be entered for 58/., the value of the 

S goods. 
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Erjkine and Cowley (hewed caafe agalnft it, and con¬ 
tended, ill, that the plaintiffs were entitled to recover the 
whole value of the goods, as upon a breach of the fpecial 
contract laid in the firfl: count, whereby the defendants, 
after contra£ting to fend the parcel by the mail, had fent 
it by another coach. The gift of that contract was, that 
the goods (hould be fent by a particular mode of convey¬ 
ance, which the plaintiffs might tliink was more fafe as 
well as expeditious than any other, and would on that 

account be content to (land their own infurcr againft any 

• 

lofs beyond the 5/. which the defendants at all events en¬ 
gaged to make good. The defend ant.' do not in their no¬ 
tice objeft to carry for the ordin: ry price goods above 5/, 
in value, but they llipul ue that they will not itfure them 
from lofs above 5/. for that ccnfiJcration: by this muft 
neceffarily be.uudcrffood Ioffes ari.ing from accident or 
misfortune, which as common carilers they would other- 
wife be liable to anfwer for at common law, and not fuch 
as arife from their own wilful misfeazance. Their lia¬ 
bility then arifes, not from any implied negligence in the 
execution of the contraft for carrying, but from actual mif- 
feazance in doing an acl which put it out of their own 
power to perform their contra£l In the manner ftipulated. 

If the goods had been fent by the mail and Ipff, the de¬ 
fendants would fo far have performed their contradl within 
the terms of the notice, that at molt they would not have 
been anfwerable for above 5/.: but here there was no in¬ 
ception of the contraft of carriage by the mail The 
breach of contract therefore is collateral to the notice, and 
VoL* V. L1 the 


goods, or whether a nonfttit (hould be entered. A rule 
njn having been obtained in the laft term for entering a 
nonfuit. 
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1804* fame a$ if the defendants had thrown the parcel intd 
uZ^soH where it was loft or dcftroyed. As in Eliit 

wSiAK. * carrier having carried the goods beyond the 

place where he had ftipulated to leave them, after which 
' they were loft, it was ruled to be a cafe out of his general 
notice not to be liable beyond 10/. per cent., arid that lie 
was liable to pay the whole lofs, A pawnee {h) is not 
liable if the goods be ftolen without his default *, but If 
they be taken from him while ufing them contr.iry to hls 
contrail, he lofcs his privilege. But, aJly, it is not com¬ 
petent to common carriers, fuch as the defendants arc, to 
limit their common l.iw liability by means of general no¬ 
tices. If their reward be not adequate to their rilk, they 
fliould accept fpccially {«•) in each cafe at a rate propor- 
ti(^ed to the value of tlie gooil.i. Carriers have been for 
fome years gradually encroaching on tlieir general legal 
refponfibillty, and extending from time to time their ex- 
rmpiions till the policy of the common law is entirely 
defeated. In Gibbon v. Pnyni'jn (J), where fuch notices 
were Hrft confidered, ilie exception was only of mouef^ 
jewels, or other like valuables, for carrying which a certain 
higher rate was demanded. The plaintiff there fent money 
hid in an old bag of hay; and held that he could not 
recover for the lofs of the money, becaufe it was a fraud 
tipon the carrier. Now the exceptions extend to all goods 
whatever. In Doft, ^ fitud. 270 . Dial. 2 . c. 38 . after 
fpeaking of the general liability of a carrier, it is added, 
and if he would per cafe refufe to carry goods unlcfs 
profflife were made uutu him that he (hall not be charged 


(s) 8 Term Ptp. 5|i, v. BtrimJt * U. Rey. 917* 

(c) Ktiu-ii V. Bgglfjient AR. 9]. v. Siut, t Vait. Sjl, firrit* 
«• fl'kiti, I Stn t9{. 

(if) 4 Awr. ta^l. 


for 
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for no mifdetneanor that ihould be in him, the promife 
wette void s for it were againit reafon and good manners.” 
The fame thing is faid in Noy's Maxims^ 92. And this 
do^rine was lately confirmed by Lord Kenyon in Hide v* 
The Proprietors of the Trent and Merjey Navigation {d)% 
who faid, tliatjcommon carriers could not difeharge them- 

felves from lofles by any a£l of their own, as by giving 

. • 

notice. 


1804. 


NrcHotcoif 

•lohip 

Wiliam* 


Garrow afid Wigfey contra. The goods were delivered 
to and accepted by the defendants in their characler of 
carriers, and the notice which applies as well to the mall 
as the heavy coach, and was communicated to the pUin- 
tifFs, amounts to a fpecial acceptance on the part of Ute 
carriers, which the authorities prove may legally be made* 
Then however an indi£);ment or a£lion might have lain 
againfl them for refufing to accept the goods otherwife 
than fpecially, yet having fo accepted them, they can 
only be liable on their fpecial coutraft. If the goods 
had been loft immediately after fuch acceptance, the de¬ 
fendants certainly could not have been charged further 
than the terms of the notice warranted : then it cannot 
make any difference that they were loft in the progrefs 
of their carriage out of the heavy coach. Now by the 
terms of the notice the defendants cxpreLly refufe to 
make good at all the lofs of goods of the value of more 
than 5/. (as thefe coufeffcdly were), unlefs infured and 
paid for accordingly. The plaintiffs therefore, if bound 
by the terms of the notice, arc not entitled to recover 
even the 5/., as was ruled in Izett v. Mountain {b). For 
upon the firft count, the plaintiffs fail in proving their 
allegation that the defendants accepted the parcel Upon 

(J) I rjf. N, P. Cjf. 35. (S) 4 ^f/*» 37 *« 

LI 2 
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1804. tlie terms there ftated, which are not confonant to the 

■ terras of the notice j and this applies to all the other 

Nichoison 

counts dating a contrad):; and the fifth count in trover 
cannot nt any rate be maintained, without fliewing a 
wilful and tortious a^l, by which the lofs happened; of 
which there ir- no ev^icnce. For at the mod, the fending 
them by a dilllreni coach was no more than an aff of 
negligence : they ftill acted in their charader of^com- 
mon carrier 

Car. adv. vult. 


Lord Eli-ENBORouch C. j. In thi'; term delivered the 
judgment of the Court \ and after dating the fereral 
couMs i.: rhu dec l.iraticK, and cbferving that as there was 
ro evi-.lence applicable to an alternate contrail; of the 
Ivind In the tlnrd count, that count may be laid out 
(•f c:’i. lih.n ; and alfo dating thcYevcral fadlf; proved 

al the trial in the manner before fet forth; proceeded 
thuft: 

Uii the part of the plalniiiTs it c ontended that they 
were entitled to recover the 53/. the value of the goods, 
noiwithdanding the notice given by the .advertiiementr 
which c::c]ude^ from the carrier»’ general refponnbility 
for the fanie at common Jaw all goods above the value of 
5/. unlefs the terms therein fpecified, namely, of infuring 
and paying for the goods at the time of delivery, (hould 
be complied with, and which was not done in this in¬ 
dance. The ground on which they fo contended was 
that the lofs in queftion was one not incurred in the 
coutfc of their employment as carriers, but occafioned by 
an a£l; of tortious converfion ih direct contravention of 
the terms on which the goods were delivered to and ac¬ 
cepted 8y them. But to found this argument there was 

8 so 
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no other evidence but the mere fa£t of the booking of 1804. 

the goods for a different coach, and a fubfeqaent non*dc- " 

. NlCMOtfOK 

liverjr, which can amount [to no more than a negli* 
gent difcharge of duty in their charadter of carriers, and 
not to an entire renunciation of that rharuJIer and of the 
duties attached to it, fo as to make then: guilty of a dif« 
tindf tortious mijifeazance in refpcd): to the goods iti 
queflion. 

It was alio contended on the part of the plaintiffs that 
fuch a fpecial acceptance of goods by a common carrier 
as is contained in the defendants’ notice io contrary to 
the policy of the common law, w'l'.r -. ha. made common 
carriers refponfible to an iu'. cfiniie extent for lolfis not 
occafionecl by the only excepted caufes of lofj, \izr“ the 
“ adf of God and the King’s enemies.” But confidering 
the length of time during which, and the e.- i.nt and 
univerfality in which the pradlice of making fuch fpccial 
acceptances of goods for carriage by land and water has 
now prevailed in this kingdom, under the obfervaticii 
and with'the allowance of courts of juflice, and with the 
fan£fion alfo and countenance of the legiflatnre itfelf, 
which is known to have rejected a bill brought in for the 
purpofe of narrowing the carriers* refponfibiliry in cer¬ 
tain cafes, on the grounds of fuch a meafure being un- 
neceffary, In as much as the carriers were deemed fully 
competent to limit their own rcfponfibility in all cafes by 
fpecial contrail: confidering alfo that there is no cafe to 
be met with in the books in which the right of a carrier 
thus to limit by fpecial contratl his own rcfponfibiruy 
has ever been by exprefs decifion denied: we cannot do 
Otherwife than fuflain fuch right in the prefeiit inflance, 
however liable to abufe and produ£live of inconvenience 
it may be ; leaving to the legiflature if it fltall think fit 

Llj to 
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to ap|»ly fuch remedy hereafter as the evil may require. 

In the abfencc therefore of any evidence to fupport the 

plaintiffs’ claim as founded upon a fuppoffcd tortious 

converfion of the goods in queftion, and qf any valid oh* 

je£lion in point of law to the fpecial terms of acceptance 

contained in the defendants*, the carriers*, notice, we 

cannot help giving efieQ to tbofe tern\8 in the notice by 

which, inafmuch as the goods in quedion were above the 

value of 5/. and not infured and paid for at the time of 

« 

delivery, the plaintiffs are not accountable for the fame: 
and of coutfe the verdi£fc even for the 5/. mud be fet 
afide, and a nonfuit entered. 

A nonfuit entered. 


Wynne and Another again/l Raxkes and Others. 


rtufhft 
Htv, ^^lh. 

A letter from fird count of the declaration dated, that on the 

the drawees of a X 

kill in hr.gland 

exchange on the defendants for 500/. payable to the order 
fecu %homas Andrews znAButler at 60 days fight; that Thitnas 

rity being fo - - - . 

Buch imptorrd 
they Aali aeaft 
tr tmmnly fay 

the bill,” it an 
^tftanu inlaw, 

Atmagh the 
dnweei had be> 
fine refbfed to 
accept the bill 
when prclentrd 
Ibr accepNnk.e 
by the huldcr, 
who teSded in 
Sn^laadt and 
again after the 
writing fuch let- 
lK*^uf'd |>ay- 

JSnted fM**'" change inquedion at that place upon the defendants, 
iwyiiKM i and Londofi^ and for a valuable confideralion 

although fuch ' 

latcu writtao bcfiKC werg not reedved by the drawer ui Amirita liU aftiv the Ull became due. 


pth of Noventhr 1801 Aquila Brown drew a bill of 


Andrews and ButUr indorfed the faid biil to the plaintiffs | 
and that the defendants upon fight thereof, dyly accepted 
the* bill. There were alfo counts for money paid, and for 
money had and received.' The defendanrs pleaded the 
general ilTue, and at the trial before Lord Ellenhorough C. J. 
at the fittings after lafl; Hilary term at a verdidk 

was fo^nd for the plaintiffs for 555/. fubjefito the opi¬ 
nion of this Court on the following cafe: 

On the^n^th of November 1801 Aquila Brownf who rc- 
fidcs tt-Baliimore^ in North America, drew the bill of ex- 
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paid the bill to Thomas Andrews and Butler^ refiding in 
Bidtimortf who arterwards, for a valuable conGderation 
ipdorfed it to the pbuntiffs, who refuie m London. On the 
9th of November 1801 Aqniia Brown, by letter of that 
date, advifed the defendants of having valued on them 
by divers bills amounting together to 5548/. I4r. 2 d. fter« 
ling, of which the bill in quellion was one, the amount 
of which bills Aquila Brown in that letter reqmjied thede* 
fendanis to honour with acceptance, and place the amount 
to his debit, and which letter of advice was duly received 
by the defendants. The plaintiffs, on receiving the bilt 
in quetlion in Bngland, prefented it on the 2d of January 
j8o 2 to the defendants for their acceptance, but the de¬ 
fendants refufed to accept it. On the 13th of Jasmary 
1&02 the defendants wrote a letter to Aquila Brown, the 
drawer, which letter, after mentioning fome damage 
which the cargo of the CLufapeak, configned to the de¬ 
fendants, had fudained, and didiculties in which it had 
been involved ; as alfo an attachment laid upon the pro¬ 
perty of Aquila Brown in the hands of the defendants, 
(among other things) contains the following paifages: 

Under thefe circumftances, while your property in the 
Chefapeak appeared in fo very quedtonable a ftate that we 
codld not tell what fecurity to reft upon it, you could 
not expe£f that we could interfere for any of your bills 
refufed by Mr. Mangin, or even accept all the bills of 
yours which came ip upon us* Several of them of courfe 
have been noted for non-acceptance, and Mefirs* Finlay^ 
Bannatyne, and Co. have officioufly fent you a pioteft oA 
that for 551/. 15/. for non-acceptance. We have how¬ 
ever now the fatisfaflion to mention to you dist Mr. 

having refolvcd to pay many of yonr hills on 
him, MciTrt. MelVt/b and Co. have tihen off the tttach* 

LI4 fne&t 
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ment In our hands, and fmce the receipt of Meirrs..AftfI/- 
man*i letter of the 5th indant, our profpeA of fecurity 
on the Chefapeak is fo much improved that nve fiall accept 
or certainly pay all the bills which have hitherto appeared ; 
the one for 6500/., the i(>th of Of^ober, has not yet been 
prefented to us, but we will hope that the (late of your 
funds will likewife permit us to takoicare of that.’* The 
bill in quedion was one of ihofc which had appeared 
prior to the writing the abo\'e letter of the 13th January 
1802, and which letter was received by Aquila Brown in 
America on the 19th March 1802. On the 6th of March 
1802, which was 60 days and three days of grace after 
the bill in quedion was prefented for acceptance, the 
plaintids prefented the bill to the defendants for pay¬ 
ment j but the defendants refufed to pay the fame, and 
the plaintiffs caufed it to be protedtd for non-payment, 
Aquila Brown, the drawer of the bill, was at the time the 
fame was drawn indebted to the defendants in the fumof 
50C0/. and hath fo continued to the prefent time. The 
quedion for the opinion of the Court was. Whether the 
plaintiffs were entitled to recover ? If the Court fhould 
be of that opinion, the prefent verdict to dand j if other* 
wlfr*, a nonfuit to be entered. 


' Littledah, for the plaintiffs, relied on the cafe of Clarh 
V. Cock {a) as in point to (hew not only that an accept¬ 
ance of a bill may be by parol or collateral writing, but 
alfo that the terms of the defendants* letter of the 13th 
bf Janmry 1802, wherein they date that the profpefb 
of fecurity in the Chefeipeak was fo much improved that 
they^o// accept or certainly pay all the bills’* which had 
then ajipeared, did in law amount to an acceptance, li^ 


tha| 


(fl) 4 57. 
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that cafe the acceptance was by letter to the draweri a£« 
knowlcdging notice of the bill having been drawn, and 
alluring him that it would meet with due honour from 
him. The only difference between the two cafes is, that 
here the letter of the defendants was not communicated 
to the plaintiffs before the bill became due. But how¬ 
ever material that ipight have been if the letter were to 
be confidered merely as a fpecial agreement to accept or 
pay the bill, it matters nothing conlidering it as in itfelf 
a legal acceptance of the bill; which is a technical term, 
binding the acceptor equally into whofever hands the bill 
ihall come, and not merely confined in its operation to 
the particular perfon to whom the promife was made, or 
any other to whom it may have been communicated pre¬ 
vious to the bill becoming due. If the promife to accept, 
fo made, were to be confidered only as a fpecial agree¬ 
ment, the liability of the acceptor would be continually 
varying, according as the bill got into this or the other 
perfoii’s hands, who had or had not notice of the fpecial 
agreement', and who had or had not taken the bill upon 
the credit of it. According to the known pradice and 
law of merchants, it is fufiicient to fix the acceptor abfo- 
lutely, ifliis promife to pay be made to the drawer, who 
IS the fountain-head of the bill, or to the firfl -indorfer by 
whom it is put into circulation. When the letter had 
once paired out of the defendants* hands, it had its opera¬ 
tion, and they had no further concern with the bill thaii 
to pay it when due. In the cafe of Powell and Awther 
V. Monnier (a) the plaintiffs, indorfees, had received the 
bill before the letter of Monnier to the drawer, promifing 
that the bill Ihonld be duly honoured, was written, and 
' ^hich was holden to be an acceptance. The plaintiffs 


1804. 

Wthnb 

agaiitfi 

Kaxkii. 
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therefore could not h;ive taken the bill on the credit of 

the letter. So in y* [a) there was a prior 

refufal to accept given to the lu>Iucr» as. in this cafe ; yet 

a fubfequent letter to the drawer, Cs^ying that his biU 

rrould receive due honour was confidered as an accept* 

ance: and fome exprcQlons to the Contrary, attributed to 
»• 

Lord MamfiM in one part of his judgment, were noticed 

by Lord ElUnbonugh in Clarke v. Cock {b), as clafiiing with 

what was Ciid by the fame noble judge in Pillans v. 

« 

^i(srop (c), and w;ch other apthoritics* 

Puller, contra, at ErH; propufed to queftton whethcf 
the letter of the 13th of Jaunary did amount to a polW 
five promife to pay tiie bill even as between the drawee 
and acceptors: but finding tire opinion of the Court de* 
cidedly againft him on that point, he proceeded to diftin* 
guifii this from the other cafes, by obferving that here the 
defendants had eaprefsly refufed to the holders, the plain* 
tifisi to accept the bill, and they followed up fuoh refufah 
after writing the letter of the 13th of Jtmuary to the 
drawer, by denying paynrent. Xhet kttett therefore, ean 
only be taken to be a pritpite e^fegoment to the drawee 
to pay the bill when it became due, upon the fiippofition 
that they (hpuld have funds of his in their hands, 
but accoippapii«4 with a dire£I rrfufal to accept the bill, fo 
as to make themfelves liable upon it in the hands of a 
third perfon. The promife to pay to ^e drawer oever 
reached him in Ammta, tUl after the bi)l had become due 
end had been refufed payment. It could not then havq 
any operation. In order to have effe£l it muft have re* 
Jation to an cxifting bill, according to Johi^on f. CoUf^ 

Qapp. 57*. (i) 4 J4/1,10. (») i giirr. li<^. 
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it 9 gf(a) I and it cannot vary the cafe whether the promife 
be made before the bill is drawn, or after it is due and 
has b^en refufed payment, when the operation of it is 
fpent. In Beaives* Lex Mercatoria 454.^/. 16. it is fatd 
that ** if the podeiTor of the bill hath neglected to de¬ 
mand acceptance before the drawer's failure, and the 
perfon to whom it is^dire£l;ed has advice thereof, he can? 
not be compelled to accept the draft, though previous to 
the knowledge 0^ the drawer's misfortunes he had acquainted 
him with his intention to honour his bill” As to the cafe 
of Powell V. Monniert the defendant, after giving th# 
drawer the promife to accept, kept the bill in his hands 
ten days previous to the time when it became due, 
without obje£liQn, and then returpeii it to the indorfe^ ; 
and for fevcral days after he had fo received it the drawer 
continued folvent \ by which laches the acceptor clearly 
made the bill his own. [Lord Ellenborough C. J. It do^ 
not appear by the report that that formed any part of the 
ground of Lord Hardvnehe^^ He went on the 

ground that*the letter was an acceptance.} Here the 
letter never reached the drawer till after the bill had be¬ 
come due and w'ns refufed payment} fo that it could no^ 
polTibly have influenced any perfon to take the bill. And 
it 1/ on this ground that a collateral promife to accept 
was conddered by Lord Mansfield in Mafon v. Hunt (b) 
as conilituting an acceptance. And this was confirmed by 
Le BlanCf J. in Joknfon v. Callings (r). Here however the 
pofllbility of the promife influencing any third perfon b 
pegatived by the circumdances of the cafe. 


1804. 

WrNM» 

nfomji 

RaICSS. 


(a) 1 98. (i) DtMgL 399. (c) IX05. 
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■ ■ ^ would aft upon the IctUr when received, and therefore 

WyNWE 

e^ah!» it would influence the conduft of third perfons. 

Ralkes* 

The Court confldered the cafe of Powell v. Aton/iier to 
be in point to the prefent} but as it went fomewhat fur¬ 
ther than the other cafes, they \vi(\ic;; to fee if there were 
any other report of it varying from that in Atlytis, Upon 
this day 

Lord Ellenborough C. J. delivered judgment. 

This cafe, in all its material circumflances, rcfemblcs 
that of Powell v. Mounter^ i Aik. 611., the authority of 
wdiich has not been, as far as we have been able to find, 
ever Ihaken. The letter of the defendants, ftated in the 
cafe to have been written on the 13th of January i8cz 
to Aquila Brown, the drawer, when the bill in queilion, 
amonglt others drawn by him upon them, had been re- 
fufed acceptance, after commenting upon the circum- 
ilances which had before made the property of the 
drawer appear to them, the defendants, to be in a very 
quedionable (late, particularly iu refpeft to what the 
drawer had in the Cbefapcak, fays, “ Our profpeft of fc- 

curity in the Chefapeah is fo much improved that wejhall 
“ acet^ or certainly pay all the bills w'hich have hitherto 
<* appeared.” And the firft queflioo in this cafe is, 
Whether this promife be an acceptance ? If either branch 
of the alternative contained in this promife would be an 
elfcftual acceptaAcr, if (landing alone, furely it cannot 
be lefs fo becaufe the promife is couched in terms of an 
alternative of which each branch is an acceptance. A 
promife to accept an caiding bill is an acceptance. A pro- 

mi fc 
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tnife to pay it is alto an- acceptance. A promife therefore 
to do the one or the other, i. e, to accept or certainly pay^ 
cannot be lefs than an acceptance. It amounts, 1 think, 
in e(Fe<£i; to tins, 'Whether we (hall fend for the bill 
** again, and accept it in form or not, is uncertain, but 
at' any rate yon may depend upon its being paid.’* 
Suppofing it to be an acceptance, the time when it is to 
be coniidered as madb, namely, Whether at the date of 
the letter, or at the time when it reached the drawer to 
whom it v/?.5»wr' ten In Ar:ericay (which was on the ipth 
of M.aych after the bill had become due), is imma¬ 
terial, inafmuc h as an acci piancc after the time appointed 
for the payment nf a bill is good. ['Jaclfjn v. Pigg^ty I Ld» 
Raym. 3*'>4. i'.//'. ny. and Mutford v. JFalcot, i Ld. 
Raym. 574. I2jj, £rc.) * 

The fecond queftion is this cafe is. Whether, inafmuch 
as the bill was not trdeen by the holders upon the credit 
of this promife of the defendants fo made to the drawers, 
nor was the fame k’lovvn to tliem to have been made at 
all till after tiic bill was due, they, the holders, can avail 
thcmfelvcs of it rs -.'n acceptance ? In the cafe of Powell 
V. McnmeKf already mci;tioned, that which was htdden 
an acceptance enuring to the benefit of the indorfees, the 
the^plaintiiFs, was an acceptance contained in a letter to 
the drawer, one Newbingh^ promifing, ** thai his bill 
** (hould be duly honoured.” The promife, being long 
fubfequent to the time when the plaintiiTs in th.tt cafe 
became poflefled of the bill by indorfement, could of 
courfe have formed no part of their original inducement 
to take it. And the promife was in that cafe, as well as 
in this, made to a drawer, who had drawn witiiout 
having any efieds in the acceptor’s hands an«l it docs 
not appear in the one cafe more tlvan in the other that the 

holders, 
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holder.% the plaintiffs, ever knew of the aceepUnce bit 
which they afterwards telied prioir to the time when the 
bill became due. Without overfistting the authority of 
the cafe of iWi// v. MtnnUr^ wc cannot fay that the 
plaintiffs are ftot in the prefent cafe, which fo entirely 
lefembles it, entitled tb fecotclr. And as in aidhcring tb 
it we violate no principled Of Commercial convenience, 
but coniirm a rule of l.iw, which we find ciUbliflied on 
a fubjedl which lealt of all others endures uncertainty 
and change, we cannot do otlierwifc than hbld the plain¬ 
tiffs in thib cafe entulcd to recover. 

Poflca to the plaintiffs. 


^aHrda^% 
A' 0 V. IJCtl. 


Dai: on the Demifc of Whitbukad againji Ann 
J iiNNLY, Widow. 


wi •ere a copy, 
holkieir in fee 
who t>:ui p'M a 
fine on his ''ri- 
gina! admitunce, 
lurrend.-rca in 
the ufe 01 him- 
lelf for lire, te> 
main'ier M hit 
wi/e tor life, 
remaitiHci over; 
Oil which fur. 
iind.r and re- 
adini'ti'>fe no 


*^inS was an (jc^lnient to recover certain copyhold 
premifes, parcels of the manor of with the 

members, in the county of wliii !i was tried before 

H'.tkam B. at the laff ailiz-^s at liur^^ when a.verdi^ was 
found for the plaintlil’, fubjecl to t!ic opinion of this 
Court on tite following cafe: 

In 1787 the Icffbr of the plaintiff'purchafed and be¬ 
came, and is now lord of the manor of lhf)rdi and,the 


nevw fii:c wjj 
•piid ; and hy the 
cui'om A re. 
mair'iier.niin 
coniirg inr» pof- 
feificn on li'c 
death of t'n.nt 
for life mull be 
aiimiiifd arid ptiy 
a tinr 1 held, 
that fuch a cuf- 


lanih in queffien are parcel of this manor. In 1749 Ed* 
tnund Jenriey was admitted in fee to the lands in queftioii | 
upon whofe adir.iffion a full fine was p.iid. On the 4th 
of Scptetfihcr 176^ he furrendered the lands to llie ufesof 
his marriage fettlement, viz. to the ufe of himfelf for life, 
Temainder to the defendant, then Ann Brotk^ fpiiiffer, for 

tom if good ; 4nd that on rhe ceath of tenant for hfe, tlie next in rcmaindit nut com'i'g in to be 
•tdiiUt**d and pay her iinf, ancr pmeUmations made and preictitmcnt by the hard maf 

ftiae cjuiiufque il;e tenant c-mirs iis and ma'ntain ejeAmcnt to recover the pcilcnt»n iti the mean 
time. Anil fuch proclim iti' ni b> in, in (:et.eral terma fur eitjp perfon to coim.' in and make title, 
Sic. and the or'ienrmrnt of default heirtji al o gcficu>, are guud, though the ptifou next in n- 

Kfe, 


■laiadtic «cie known auu auuei in Uk iuircn.ci. 
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Kfe, with divers remunders over. On the loth of jipril 1S04. ^ 

1766 £. Jemey was admitted tenant of thefe landst to — 

hold to himfelf for lifci ** according to the form and eScCt WhitbikaH 
of the faid furrender by the rod| at the will of the lord, jgMxlfv. 
according to the cuftom of this manor, by the rents and 
fervices therefore due and of right accuftomed, faving 
every perfon^s right." No fine was paid by E* JeAney on 
his admilfioll b tyfid, as tenant for life under the mar¬ 
riage fettiement, ‘or afTefTed or paid in refpe£l to the re¬ 
mainders. ,Io Auguji t8oi E» ^enney the tenant for 
life died, and the defendant was called on to be ad- 
’inittedi and thereupon fhe appeared at a court baron of 
the ma;icr on the 3d of December iSor, and offered to 
fwcar her fealty cr have it refpited j but Ihe refufed to be 
admitted^ infilling at the fame time that (he was the lord’s 
tenant by virtue of the furrender and admittance of £. 

Jenneyt the prior tenant for life. On this tefufal there 
was a preftrntment by the homage that R. Jetwey died 
feifed; and three proclamations were made at three dif¬ 
ferent courts that if any perfon or perfons would come 
into court and make any juft claim or title in or to all or 
any of the lands or tenements holden of the fiid manor, 
whereof the faid E. Jenney died feifed, fuch perfon or 
perfons (hunld come into court and take admiffion to the 
falhe. And no one coming in to be admitted, a precept 
was ilTued by the fteward of the manor under his hand, 
and dated the iith ol December i8oi, direfled to the 
bailiff of the manor, authorlfing him in the* prefence of 
two or more copyhold tenants of the manor to feize into 
the hands of the lord, quoufque the tenant (hould come 
in to be admitted, aU fuch copyhold lands and tenements 
holden of the faid manor by copy of court roll, whereof 
the faid E, Jemey died feifed, as aforefaid, to and for the 

a ufe 
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bfe of the lord, quoufque the tenant comes in to be ad« 
mitted :>and then the lands are fpecified unde^a videlicet. 
And the lands were accordingly feiaed by the bailiflf into 
the hands of the lord, in the prefence of two copyhold 
tenants of the manor quoufque the tenant fliould come in 
to be admitted. And after fuch feizure the lord made 
the leafe.in queftion, on which the prefent ejeflment 
is brought. Aud the jury found, tl^t by the cuftom of 
the manor, when a perfon who has been admitted tenant 
for life of a copyhold edate holdcn of the manor dies, 
the tenant in remainder, whether fur life, in tail, or in 
fee, (ball come in to be admitted and pay a fine there¬ 
upon. And tliey alfo found a verdi£l: for the plaintifT, 
fubjeft to the opinion of the Court on the following 
quelUon, viz. Whether, under thefe circumdancce, the 
plaintifT in the ejc£fment were entitled to recover, the 
lands ill quedion. 

Alderfon for the plaintifT, made tv/o points j id. That, 
independent of the cudom, the defendant, next In re¬ 
mainder after tlie death of the tenant for life, was bound, 
upon his death, to come in and be admitted. But, zdly, 
That at any rate flie was fo bound by the cudom, which 
was a good one. i. The admittance of tenant for life is 
fo far only the admittance of thofe in remainder as to vbft 
their edate; but not fo as to prejudice the lord in re« 
fpe£i of his dne on admiffion. The datute of limitations, 
however comprehenfive the terms of it, and binding on 
copyholders, extends not to bar the lord of his fine (o). 
So the dat. \6R.2, c, 5. which made it a forfeiture of 
land generally to purchafe bulls of the pope, does not at« 
uch on copyholds, becaufe that would prejudice the 

lord I 


(4) vide 1 Sa:, Mr, 711. la miriinct 
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lord (a). The rule for thefe expofitions is given in Bacon's l8o4« 
'Abridgment {b\ that where an aft of parliament by ge- . 

Dob da 

taeral words alters any eftate, intereft, tenure, cudom, Whitbeba* 
or fervice of a manor, or docs any thing in prejudice Jb'hm^. 
either to the lord or tenant, it (hall not extend to copy- 
hold eilates s but otherwife where^the aft is made for the 
public goody and no prejudice accrues to the lord or 
tenant. So neither (Hall the general rule of law, that the 
admittance of the tenant for life is the admittance of all 
in rcmaindery*extcnd to deprive the lord of his fine due 
on the admiflion of each individual tenant. But as the 
fine is only due to the lord on the admifiion of the te¬ 
nant, if the remainder-man were not bound to come in 

and be admitted on the death of tenant for life, the lord 

• 

would be deprived of his fine. Lord Coke [c) therefore 
lays down the general rule with this limitation, that “ if 
a copyhold be furrendered for life, remainder to aftran- 
ger i though the admittance of tenant for life be fufficient 
to inveft the efiate in him in remainder, yet upon the 
death of tenant, for lifet he in remainder Jhall be admitted, 
and pay a fine!' And this is confirmed by Lord C. B. 

Gilbert, in his book on Tenures, 194.; and indeed it 
would be incongruous that where the firft taker takes for 
life qnly, the next taker on his death ihould not be ad¬ 
mitted and pay his fine, when he would be bound to do 
fo if the firft taker had raken in fee. The cafes agree in 
this diftinftion ; for in Auncelm v. Auncelm {d) the quef- 
tion being only as to the title between two contending 

(«) Co, Cs^vA. 149. (^) 1 Vol. 711. 

(f) Co. Of^yb. 157. /. 56. Ld. Coit Mncludes in the fame manner at t« 
an hrir, {/. 41.fi- 115.) “ diat an admittance is principslty for the benefit 
of the lord ro eafifte b.m fo bit fiat, and not much oecefiarj for the firengthen- 
iiig of the heir’s title." 

(if) fro. Jat. 31, 

Vox.. V. M m tenants. 



CASES IN MICHAELMAS TERM 



1804- 

Doc d. 
Whitbnea® 
figairfi 

JtBNCr. 


tenants^ the admittance of tenant for life was holden to- 
be the admittance of him in remainder. But in the Earl' 
of Bath V. Ahne^ (h), which was a cafe between lord and 
tenant, it was determined that the executor of a termor 
was bound to be admitted, and that the lord was entitled 
to a fine upon fuch admittance. The queflion there was. 
Whether a fine were due on every change of tenant, or 
only on every change of eflate ? ^nd it was confidered 
that on every change of tenancy the fucceeding tenant 
was compellable to be admitted, though olaimiiTg under 
the fame title as the antecedent one, becaufe a Bne was 
due to the lord on every fuch change, and to entitle him 
to it, it wa> neerJary that the tenant (hould be admitted. 
2dly. At all events the cudom found is obligatory upon 
the defendant to come in and be admitted. Cuftom is 
the foul and effence of a copyhold, and determines the 
hw of it. There is nothing unreafonable in the cudom, 
nor inconfident with the nature of the eftate granted. 
Till admittance the tenant was not entitled to the lord’s 
protcdlion \ and it is a reafonablc confideration for it that 
he has thereby a certain place for afTuring his title. And 
if the lord be entitled to his fine in refpe£l of the premife;, 
it is reafonable that he lliould have th» means of enforc¬ 
ing the payment of it by a feizure of the premifes quouf- 

i 

que the tenant comes in and is admitted. In many in- 
^ilances the lord cannot tell who is the next in remainder 
till he comes in. 


Bejli contrd, after obferving that this was more a quef- 
tion between the tenant and the fleward, than between 
the lord and tenant} for that the latter did not decline 
her fealty, but had offered it, and only objcfled to pay- 


(a) I 9urr. 


ine 



th 1*HB FoRTT-FltTH YbAU OF OEORGE lit. 


587 


ing a fine as for a new admifTion, when (he confidered 1804, 
that (he was already admitted tenant upon the rolls of ■— 

, ^ Doe i. 

the manor; contended) lU) That by the general law of Wmitbeead 
copyholds, the true rule of which was to be colle^led 
from Brown's cafe (^), and from Barnes v. CorJte (^), the 
admittance of tenant for life is the admittance of him 
in remainder, though by fpcclal cuftom two fines may be 
due. That confcquintly, if the tenant were already ad¬ 
mitted, this ejefiment cannot be maintained; but the lord 
has anblher remedy for his fine. The palTage thcicfore 
cited from Ld. Coie^s Copyholder requiring the admijfion of 
him in remainder (lands alone, and has no authority cited 
in fupport of it (r). And the cafe cited of Aimcelm v. 

Auncelm {d) is exprefs that the admittance of the tenant 
for life is the admittance of him in remainder without 
uny other admittance. But at any rate a new admittance 
can only be neccirary, if at all, in cjfes where the re¬ 
mainder IS to a man*:? right heirst or in the like cufts 
where he who is to take next was not before dedgnated 
upon the lord’s roll, and where confequently the lord can¬ 
not tell who his tenant is from whom he is to have fuit 
and fervice, until he has come in and been admitted by 
name. Such was the cafe of the Burl of Bath v. Abney [e) 
where the furviving trudee, who was named as tenant, 
being dead, the lord had no tenant on whom he could 


(ii) 4 Itfp. 2 3. a. and vide Cjffcn v. Bunny^ Oe. EUn. 504. 

(i) 3 7 .ev. 3':8. 

(t) Vid. Ct. Copyh. Supptitninf, p. 7,%. f 7. cites Heil v. Higdevt Mioff 
iss. which goes to (hovt, thit without a cuAotn the lord is not entitled to a 
new line from the nmainder-man : though Lord Ceke faya it is otiterwife of 
him in reverfion. And then according to the cafe of 'Tipfi'-g v. i:aKn.ng\ 
Bfrar, 465. which was aftrtwaids refetred to by tlie Coatt, where the lord la 
to have a Ane, there mult be a new admittance. 

« Cr. 2 *. 31. (c) I Durr. xo6. 

Mm a call 
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call till the admittance of the executor of the hilt tenant, 
whofe name was then for the lirll time put upon the 
roll. Then, 2(ily, a ciidam to admit one who is already 
admitted tenant is abfurdl and unre ifonahle, unci repugn 
nant to the nature of copyhold ; in like m«nr.er as a cuf- 
tom to furrender by attorney or out of court i-' void at a 
citf^om^ becaufe by the gcncrjl law of copyhold it is inci- 
dent to the tenure to do fuch acts. Tiicn the cuilom 
Hated U aUb void for uncertainty, in not defining any 
time within which the admiflloii is to be taken, and before 
which time the; lord conll not proceed to compel the 
tenant to come in. f!e alio ol^jeded, ^dly, to the re¬ 
gularity of the proceedings j and contend-d, that thi.-; be¬ 
ing a cafe of forfeiture was not to be encouraged, but 
tliat the proceedings fliould be conftrued flridly. [/Vr 
Curiiini. It ii no furfeiturc hut only a f-hiire qmufquf^ 
to compel the tenant tc come in and be adinittcd.J If the 
admittance of the tcoanc fn life be by the general law 
the admittance of him in remainder, the fei/urc fhould 
have been, not pro dcfc. lu teitvniis, but for the non-pay¬ 
ment of the fine, liitn liic next tenant being known 
and named in the rt/h's, the proclamations and the pre- 
fentment lliouKi have been againll her by name, the firflt 
requiring her perfonai.y to come in, the latter prefenting 
her perfonal default. And fucii is the ufual pra£Iice 
where the next tak<’r i^ known. lie alfo referred to 
Kitchen §f C'^urts, 244. 4th edit. 

AkUrjm in reply, faid, tint the cafe of Barnes r. 
Corke {a) flicwed at leafl that a fine miglit be due by cuf- 
tom on the admifTion of a remiin<lcr-man} and here the 
jury have found fuch a cuilom. Ti'.eii as to the irregu¬ 
larity 


(«} 3 Lev. 30 $. 



IN THE Forty-fifth Year of GEORGE III. 


S*f 


I *ri:y of the proceeilin^s, the enftom need not fix any time 
for the nrxt in rtuip.indcr to come in, and then hemuft 
come in ’.vrliin a reafonablc time after the death of the 
triiJiit for h:’c; and that is after the ufual proclamations. 
And oo c oi '.•.rilV to the tenant j for, as was faid 

by JiJ. Kinjoii in v. Htllier{a) the feizure 

hi merely to comnehthe tenant to come in, and the lord 
cun only retain the poflclhon nuonfque. Then as to the 
generality of the proclam.tli.- is and prefentment, it was 
Iniruncnt in a court bnron as in other courts to make ge¬ 
neral proclanvitimi for all perfons bound to attend to 
come in , there is no oceaiion to proclaim each abfentee 
individu-'.lly, whether known or not. 


1804. 
Dot d.' 

WHTTBII(A> 

tgaiuft 

JfcNNKT. 


I.ord F-li.i■^M lo^.ouGH C. J. ad verted to the cafe of Tip- 
ping V. ]iuri>;!tigy Ah'.r^ which had not been men- 
tic.nc-l, wh( K it was adjudged, that if a copyhold be 
gr.ni5cd to one fiT life, remainder to another in fee, the 
admittance of the tenant for life is the admittmee of him 
in remainder; the rcafoii given for which is, that the lord 
is not to have a new fine upon the death of the tenant for 
life \ lut ivhere ths lord is io l\:ve a fne^ thei e mujl he a new 

adndtiance, 

» 


Brjl obferved, that the neceflvty of a new admittance 
was not dated fo drongly in the report of the fame cafe, 
in Cro. Eliz. 504. by the name of Qpppen v. Bunney, 


Tiie cafe dood over for confideration ; and now 

a 

lionl Ellenborough C. J. delivered the judgment of 
the Court. 


(a) 3 Term Rep. i6t. 

- Mm 3 


In 
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1804. In this caftf two queftions have been made ; the fiirft 
" ^ and principal of which is. Whether the defendant, who 

Dok d. , 

W H 1 -I B tUl A O Claims a copyhold eftate, the fubjeL*^ of this ejectment, 
under a furreiulcr made on her mariiage to the ufe of her 
latehufband Edmund Jenney Tor life, remainder to hcifelf 
for life, was, on the death of her hulband, bound to come 
in and be admitted; there being a ouflom in the manor 
that where a tenant for life dies, the tenant in remainder 
(hall come in to be admitted and pay a fiiip ? The 2d 
queftion is, Whether the prefentment that E. Jemify died 
feifed, and the proclamations made, “ that if any petfon 
would come into court and m.’.kc juft claim or title to the 
lands whereof E. Jenney died feifed, fuch perfon fhould 
contte into court and take adnufilou to the fame,*’ be fuf- 


licient; inafmiich as llie defendant, being defij;nated by 
the furreiKkr as the perfon to take in remainder on the 
death of E. Jmnty^ w.i." not named in the prefentment or 
proclamati.>n-« ? The defendant in this c ’fe dees not ob- 
jcdl to piling the line tiue by the cuftotn Ir^'in the per¬ 


fon lo w),i):n the efta;.* 1> . d in remainder} but eon- 


teiuk that ihc admilHon ot her hulband was in law the ad- 


jr.'.liion of Ip rftlf, and that any further adml/fion i>< nuga- 
i.'jy; and tint a cuftom requiring one already admitted 
to be admitted again is iinreafunable and void. To (Tiew 
that the a.hiiiiTion of the tenant for life is the admilhon of 


titol'e in remaindtr, Brctvns cafe, 4 Rep. 22 b. vvas re¬ 
lied on, in which the doctrine is laid down, i/jiU iLe tul- 
inUi.tnce cf the tenant for life is tJfC admitiam e of him in re- 
inainJer t? 'lujl the efale in hinif but not to bar the lord of his 
fnei and Juncelm v. Aunecinii (iro. Jar. 31. where a fur- 
render having been made by a copyholder to Martha his 
wife for life, remainder lo Matthew hi.-^ fon in fee; on 
\vhii’h JilinthI was admitted} and Matthew the fon 

withowt 
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without other admittance having furrendered to the ufe of 1804. 

the plaintiflF, the Court determined in his favour againft the ' 

I . ^ ^ ^ ” Do« d. 

heir of Mattbenu'j being of opinion, that the admittance of Whitbrea* 

the feme was the admittance of him in remainder j as tlie jivutt* 
particular eftate and riiat in remainder made in law but 
one eftate. And this laft cafe was much relied on to 
thew, that the admiffion of the tenant for life isfull^and 
completeijr the admiffion of him in remainder when de- 
fignatcd on the roil, as in the prefent cafe the defendant 
is. On the*other bandit was infifted, that whereby 
cuftom a fine is to be paid by the remainder>man, he is 
in fuch cafe bound to be admitted, according to the doc- 
taine of Lord Cokv In his Treatife on Copyholders, 130, 
adopted by liord C. B. GUberit in his Treatife on Tenures, 
p. 194: and that the cafe of Auncclm v. Aimcelm only 
proves that the admittance of tenant for life is the admit¬ 
tance cf the tenant in remainder^ fo fur as to vejl in him the 
ejfate in remainder^ and enable him to convey a title to it, 
but that it is not fuch anailmiftion as to make him full and 
complete tenant to the lord. And further, that though 
it (liould be hulden that,» where there is no cuftom, the 
remaludcr-man ileed not be admitted ; yet the prefent 
defendant was bound to be admitted, there being fuch 

I 

cuftom within tliis manor, which the life of copyholds: 
and that the cuftom is a reafonahle one; as by means of 
it it will appear diiliniftly upon the rolls of the manor to 
whom the diiTerent copyholds belong, and the lord will 
be better able to call for his fines and enforce his foils 
and fervices. In addition to the cafes mentioned by the 
pl.\intift'*s counfel, that of G^ppen v. Bu/wey, as reported 
ill Moor, 465. may be added ♦, where it is laid dow'ii, that 
if a copyhold be furrendered to one for life, remainder to 
another in fee, if the I'jrJ is to have a finefrcm the renum- 

M tn 4 
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dtr’-man there is occq/im for a new admittance. But with* 
out deciding, whether that be neceiTary without a cu& 
tom, we think fuch cuflom good for the reafons fug* 
gefted by the counfel for the plaintiff; and it is analogous, 
to what is the law of coppholds, as it refpefls the heir, 
who upon the defcent of the cullomary eitate may fur<« 
render to the lord to the ufe of another before admit* 
tance, and who on the death of his ancellor is iinme* 
diately tenant by copy of court roll: the reafon of which, 
as affigned by Lord Cohe in Brown* a cafe, *4 Co. 21b. is 
becaufe the copy made to his anceftor belongs to him, as 
the admittance of tenant for life is the admittance of him 
in remainder: and yet according to Lord Coke^ in his 
Copjrholder, p. 94, the heir is not complete tenant before 
admittance to all intents and purpofes; for till then per* 
adventure he cannot be fwurn on the homage, nor main* 
tain a plaint in the nature of an afhze. 

In fupport of the fecond objection no authoriiy has 
been cited, but it has been reAed wholly in w'hat was faid 
to be the ufual pratlice in courts baron of mentioning in 
the prefentment and proclamations the name of the per* 
fon, when know'n, who ought to come in and be admitted^ 
If the tenant, when known, were likely to be prejudiced by 
not being named, this objedion would have weight. AVid 
though as ihe objed of the prefentment is for the infor* 
mation and inftrudion of the lord, it would in refped of 
him be better to mention the perfon who ought to come 
and be admitted, when known j yet in refped to the heir 
or remainder-man, this is not the purpofe of the pr^.fent* 
ment, nor are the proclamations intended to inform per* 
fons of their titles, but to give notice to thofe wbo have 
a right to be admitted, that the tenancy is vacant, and 
that the lord requires of thofe who are entitled to take 

upon 
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upon them the tenancy: and it feems fufHcieiiti fo far as 1804. 

the tenant is concerned, if the preCtiitment and procla* ——- 

‘J- 

malions be in the general terms ufed on this occafion. Wjiirs8B4« 

For thefe reafon;; we think there fliould be judgment for Jennct, 

the plaintiff. 

Fuftea to the Plaintiff. 


^Wiggins a^ainfi Stephens. 

Jj^ARRTAT obtained a rule to fliew caufe why the 
writ of procedendo iffued in this caufe to the Judges 
of the p.ilace court fliould not be fet afide for irregularity 
with cods. The caufe having been removed by habeas 
corpus into thi^ court, fpeeial bail was put in, and a rule 
obtained in the vacation for better bail, which the defend¬ 
ant had till the fir (I day of this term to comply with, 
when the bail attended to juRify ; but being rejc£fed in a 
prior caufe, they did not juRify in this, but rendered the 
defendant,- fedeutc curia; wliich render was lodged with 
the proper ofliccr of the pilace court and allowed, and 
notice of it given lo tiie piaiiititT’s attorney about 7 o’clock 
in the evening *, before wliich time, viz. about 4 o'clock, 
»ftcr the rifing of the Court, the writ of procedendo had 
been fued out. 


Uva. »7th. 

B.«il miiy 
withou! juftify. 
ing; and wheie 
the rule expires 
in vacation, • 
render on the 
firft day of the 
enfuing term 
fedeote curia it 
good, thoegh no> 
tice were not 
given till after¬ 
wards on the 
fame day, and 
after a writ of 
procMlendo had 
ilfued to an in« 
ferior court 
whric the caofe 
originated. 


La’ives fliewcd caufe, and contended that the render was 
not complete till tiolice, which ought therefore to have 
been given fedente curia; the rule to render having ex¬ 
pired in the vacation, and the bail having only by indul¬ 
gence till the rifing of the Court on the firR day of term 
to complete the render. But by 


l40r(i 
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WioeiNi 

tgainft 

Stiphkks. 


Lord Ellendorough C. J. The bail, though unable 
to juftify, were fulTicient to render their principal (a); 
and having till the laft moment of the fitting of the Court 
to do fo, the notice mud necelTarily be given after¬ 
wards ; and having the whole day to give notice, if it be 
given any time in the day it is fulTicicnt. 

i tr Curiair.f Rule abfoluie 


(•») Edann v. 5 Term Reft. ^01. S. P. 

(i) Vid. Ti/id's Praf?, ito which rac'i'i:-:s the fame point ru’sd in K. 
CtW. 3i and vid. ib. i^o* 


fytJntJJayf 
Aav. wdth. 


Bingham agahij2 Si'iRLE. 


!c*^s ^SSUMPSIT for money had and received, and upon 
j. 10. «nab cd 4 an account dated. Plea non allV.mpfit. At the trial 

jury to aQcis a * ^ ^ 

coiopenfation to before Lord Rllenborongh C. J. at the fittings at WtJImiti- 
the owner ^ 

peribnsinrerefted Jter after the lad term a verdi£f was found for the piaintin 
e*al*ukenpoircf- ^0*^ i4i78o/., fubjedl to the opinion of the Court on the 
following cafe: 

which compen- fhe plaintiff is the incumbent of the chapelry of Gof- 

/«tion was ti) be i 1 j 

made « for the p^rt and the perfon named in the warrant and inquifition 

polTeffion or ufe ^ ^ ^ 

tbertof Jurirg aftct mentioned. The defendant is receiver-general of 

the land-tax for the county of Southampton, On the 18th of 
fo^fhtfulli“tpf- November 1803 a warrant was figned, and iffued by two of 
aflellTOni of majedy^s deputy lieutenants for the faid county, di- 
• refted to the flieriff tlu rcof, dating that ** whereas his 

only tn ^ 

and without re- maiedy had authorifed the madcr general and principal 
Jerence to time, * * ^ ° ^ 

as by an annual officers of his majellv’s ordiiancc to furvey and mark out 
rent, WJ4 b'.l; 

lucauir oi ihc (he piccc of land fituate at Gofportt in the parifli of Alver- 
t<i- pcii'Vior Jiole^ in the county cf Southampton^ holden by the Rev. R. 
woufd be rr-"** Binghamy under leafe from the L<ird Bifliop of Winchejlery 
M im)’bab!p parcel of lattd granted by him for the purpofe 

laj;^rttitnate pf creiling u dwclling-houf**, &c. for the refidence of the 

pending thtcxl- g inCUmbtUt 
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incumbent of Gofport chapel, together with fuch dwelling- i S04, 
houfe, &c. (and mentioning alfo certain other lands in the 

S/NGHAM 

occupation of other perfons, under leafe from the 151 (hop aiainfi 

of Winchtjl£r\ the fame being wanted for his majelly’s 
fervice: and whereas they the undcriigned, two of the 
deputy-lieutenants, &c. had purfuant to tlie datute in 
fuch cafe made iiTue^d their warrants under their hands and 
feals commanding pofTefTion of tlie faid premifes to be 
delivered to Col. Jahn Eveltigh, the commanding royal 
engineer at Portfmouth, for the public fervice; they there¬ 
fore required the flicriiF to fummon a jury to appear at 
Go/portf &c. on a certain day, to inquire of and afeertain 
the compenfation which ought to he made far the pojjejfton or 
tfe of the nbovemenlioncd premifes ** during the time for 
Hvhith the fame fjoulil be required for the public fervice f to 
the feveral perfons interclteU therein, and to whom the 
fame ought to be paid.’* In purfuance of this warrant 
an inquinuon was taken before the fiieridf on the 28th of 
November, at the place and by the jurors therein named ; 
whereby the jurors found that the Rev. R, Bingham 
was eptkled to receive 14,780/. as a compenfation for his 
damages by reafon of giving up the premifes therein men¬ 
tioned to be required from him for the t-xigmey of govern* 
hient, during the time the fame Jball be fo required^ to be paid 
tehhn for his own ufes and to the further fum of 470/. as 
incumbent of the chapelry of Gofport, to be paid to the ' 
faid R* Binghams to the Lord Bifhop of Winchfier, and 
to the Rev. J, Sturges, LLD. as trujlees for the benefit of 
the incumbent of the chapelry of Gofport for the tnuc 
being: (and then it proceeds to find the compenf tmi 
due to other lefiees of the biihop for their damtjes 
fuftained.) Which feveral fums the jurors found ought 
^0 be paid to the feveral perfons aforcfald immediately 

^PQ^ 
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Upon demand therei.f For tlie purpofifs aforefald.” The 
cafe then (lated, that a certificate of the inquifition waii 
figned by the faid two deputy lieutenants, and was on the 
30th of November ferveJ, together with the inquifition 
and warrant annexed, upon the defendant, who was re¬ 
quired by the plaintiff to pay the fum of 14,780/. That 
the defendant at that time had money in his hands, as fuch 
receiver*genera], fuffioient to.difcharge the fame, and 
promifed to wtite to his deputy, and that there fliould be 
no delay in the paylnent. [Upon the fuggeflion of the 
Court during the argument, that the act of parliament re¬ 
quired certain preliminary fteps to be taken, which did 
not appear on the face of the cafe to have been purfuedji 
the c^fe was afterwards agreed to be amended by inferting 
the following fa£ls.] That the oflicers of the Board of 
Ordnance were duly authorifed by his majefty to furvey 
and mark out the premifes mentioned in the feveral wari 
rants and certificate after mentioned, and to treat and 
agree with the perfons having any intcreft therein for the 
poflefHon or ufe thereof, during fuch time as the exigency of 
the ferviceJbould require. That in purfuance of fuch au¬ 
thority the premifes of the plaintiff in the faid warrant 
mentioned were duly furveyed and naarked out, and a 
treaty was duly entered into with the plaintiff for the pur- 
pofe aforefaid. That the plaintiff refufed to enter into 
fuch contra£l touching the fame as was fatisfaftory to 
the faid ofGceis^ That the faid ofRcers of the Board of 
Ordnance did thereupon require two of the deputy lieu¬ 
tenants for the county of Southampton to ilTue their warrant 
according to the form of the ftatute, &c. to put his ma- 
jefly’s officers into immediate pofl'eilion of the faid pre- 
mifes. That in purfuance thereof, on the 14th of Novem¬ 
ber 1803 a warrant was figned and iflued by them, direaed 

U 
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to and ft*rred upon the pbintifF, and others holding or 1804. 
renting the parcels of ground therein mentioned, dating 
that “ hcreas his majellv had authorifed the mader-gc- 

- SbulSs 

ncral, &c. of the ordnance to furvey and mark out the par- 
cel of land fituate at Gofport^ &c. holdeu by the Rev. jR. 

Bingham under leafe from the Lord Bidiop of WincheJItr^ 
and all'o the parcel of land granted by him for thejpur- 
pofes of eretling a dwellingdioufe, &c. for the refidence 
of the iiicun;‘v nt for the time being of Gofport chapel, to¬ 
gether with* f* . !i dvvelling-houfe, &c. the fame being 
wanted lur th.: public fervice: and that whereas the under* 
figned, two of the dtputy-lieutenants, &c. purfuantto the 
datutf^, certiQed that the pofleflion or ufe of the faid pre* 
mifes was necefl’ary for the public fervice during fuch time 
as the txigthcy of the fervice Jtsould require: they therefore 
required and commanded the plaintiff, Sic. to deliver the 
immediate pufreihun of the faid premifes to Col. John 
Eveleighf Sic. or other his majcdy’s officers appointed by 
him for that purpofe, for the public fervice.” That a 
certificate'u*as alfo figned by the faid deputy-lieutenants 
on the fame day, dating that Whereas his majefty had 
authorifed the mafter-general, See. of the ordnance to 
furvey and mark out the lands in quedion, (deferibing 
tltem) holden by the Rev. R. Bingham under leafe from the 
Lord Bidiop of Winchejlerihc. the fame being wanted for 
the public fervice; they therefore certified, that the pof- 
feflion or ufe of the faid premifes taas necejfary for the 
^ public fervice, during fuch time at the exigence of the fate 
f)ould require^ purfuant to the dat.” &c. That under 
the faid warrant polTcflion was taken by the officers of 
government of all the premifes therein mentioned, except 
of the d welling-houfe, which by confent of the Board of 
Ordnance the plaintiff was allowed to occupy as tenant 

a at 
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at will to the faid board upon his undertaking to quit 
immediately upon notice for that purpofe. The queftion 
for the opinion of the Court was, whether the plaintiflT 
were entitled to recover ? If he were, the verdi£l was 
to ftand i if not) a verdifl was to be entered for the de¬ 
fendant. 

The cafe was argued on a former day of this term by 
Scarlett for the plaintiiF, and Gafelte for the defendant. 
The argument turned on the conllruffion of the ftat* 
43 Geo, 3. c, 55. /. 10. and reference was alfo had to 
/.II. which was amended by (lat. 43 Geo. 3. c. 96. And 
the principal grounds of contention on the part of the de¬ 
fendant were fhortly thefe; that a grofs fum (fuch as had 
been given by the jury in this cafe) could not be a proper 
compenfation for a temporary pofTeflion of uncertain 
duration, depending upon the exigency of the public fervice^ 
of which no probable computation could be made, there 
being no criterion by which it could be meafured. 
adly, That the Bilhop of Winchejlert who w'as intereRcd 
in the compenfation to be given, was not a party to the 
proceeding before the jury. 3dly, That it was uncertain 
on the face of the inquifition what intereft the public took 
in the premifes, in rerpe£l: of which the compenfation 
was awarded. To which it was anfwered, in fubfliance, 
that the duration of life and other uncertain periods, the 
value of good-will in houfes for trade, and other contin¬ 
gencies, were daily the fubjeA-matter of computation, 
and verdicts were often founded thereon. That the quef¬ 
tion of value was a matter of fa£I} and that after verdid 
the intereft of the plaintiff muO; be taken to hav^been 
.juftly valued. 2dly, That it was no fault of the plaintiff 
If all t^e perfons interefted were not brought before the 
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jury, as he was merely paHive in the proceeding, which 1804. 

was compulfive upon him on the part of government. ' ' 

‘ ‘ ^ ° . Bjmcham 

That government might have agreed with the lord for his 

Sbkls. 

compenfatioii *, or if not, that compenfation might (till be 
made to him if he fiiewed a grievance, but that the jury 
might have confidered, that the injury from the temporary 
pofleflion compenfated was too remote to reach th^ord. 

3dly, That the a£lr did not require the inquifition to (late 
what interefl; the government took in the premifes; and 
on the contrary, the whole proceeding was founded on an 
aflUmption of the uncertainty of the time for which it 
would be necedary to take the land. It was fuHicient 
that the inquifition purfued the a£^ of parliament, and 
was as certain as that. 


Lord Ellf-nborougu C. J. now delivered the Judg¬ 
ment of the Court. 

This was an a£lion for money had and received, 
brought under the flat. 43 Geo. 3. c. 55. by a leflee of the 
Jlifhop of Wincl'^JeFt of a piece or parcel of land fituate at 
or near Gofport^ againll the receiver-general of the land- 
tax for the county of Ssuthampto/tf to recover the fum of 
14,780/., which had been (us alleged by the plaintitT) 
duly alFciTed by a jury, as a compenfation to the plaintiff 
for bis damages by reafun of giving the pofllflion and ufe 
of that piece of land during the time for nvhuh the fame 
Jhould be required for the public fervicc.** The icth claufe 
of the a£l, upon which the claim is foundei!, and in con¬ 
formity to which the aflefTment of compeniV.tion is flated 
to have been and can alone really be made, ena6ls, ** that 
it (hall be lawful for his majelly, &c. to authorife any 
officer, &:c. to furvey and mark out any piece of ground 
wanted for the public fervice, and to treat and agree with 

the 
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1804. 

BIN6HAM 

agamfi 

SSBLI. 


the owmer thereof, or any perfon having any intere^ 
therein, for the pofieifion or ufe thereof during fuch time 
as the exigency of the fervice (hall require. And in cale 
the owner, See. (hall decline to enter into fuch contra£b 
touching the fame as fliall be fatisfadory to fuch oilicer, 
&c* or (ball be unable, 5 cc., it (liall be lawful for the per¬ 
fon fo authorifed by his majrfty. See, to require two or 
more deputy-lieutenants, & 4 . to put hie majefty*s officers 
into immediate pofTeffion of fuch piece of ground, &c., 
and (hall for that purpofe ifiuc their warrant, &c., and 
(hall alfo iiTue their warrant to the fherilF, See, to fummon 
a jury. Sec. to inquire of and afeertain the compenfatioil 
which ought to be made for the poHlffion or ufe of fuch 
piece of ground during the time for which the fame flrall 
be required for the public fervice to the fcveral perfons 
tntercfled therein, and to whom the fame ought to be 
paid; the verdicl of which jury {hr. 11 be certified by fuch 
deputy-Iieutciunts, &c. to the receiver-general of the 
land-tax. Sec. where fuch lands fliall lie; which receiver- 
general, &c. fliall out of any money in his hands pay fuch 
compenfation to fuch perfon or perfons in fuch manner 
and for fuch purpofes as by fuch verdicl fliall be di¬ 
re tied,” &c. 

Three objedlions have been taken to the plaintiiT’s 
right to recover the compenfatton which has been thus 
aflefled. ill. That a grofs fum (as this appears to be) 
cannot be a proper compenf-ition for a temporary pof- 
feflion of uncertain duration, adly. That all the proper 
parties interelled in the compenfation to be aflefled were 
not before the jury. 3dly. That it is uncertain on the 
face of the inquifition what interell the public take in the 
premifes in refpedl of which the compenfation is awarded. 
The validity and efle£fc of this inquifition merely depends 


on 
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on its conformity to the powers and provifions of the 1804* 

a£l under which it was taken: it can neither be helped ' 

• Bivokam 

Or impugned by any intendment to be drawn from jmy 

SeiIiK* 

extrinfic matter. If the inquifition be not conformable to • 
the powers and provilions of the a£t) it conditutes no 
obligation on the part of the receiver-general to pay the 
money aflelTed thereby, and of courfe lays no founda^n 
for the implied pronTife, upon which this adion fhould 
be fupported. 

As to the firil of thefe obje£lions, tha^ a grofs fum can>>- 
not be a proper compenfation for a temporary poiTeflion of 
Uncertain duration; it is not only true that a compen- 
fatioq proportioned to and raeafured by the time during 
which the occupation on the part of the public fhould 
Continue is a better mode of compenfation for a pofTeltion 
of uncertain continuance than the aiTeflinent of a grofs 
fum, but the latter feems to be upon principle, and in all 
cafes radically vicious. If I fhould ailefs a compenfation 
Upon a fuppofition that the exigency will terminate im¬ 
mediately, I may give far too little : if I calculate that it 
will lad to a very didant period, I may give greatly be¬ 
yond the mirk; if I divide the difference, I place my- 
fclf in the medium only between two extremes of fimilar 
injudice; but dill I am not morally fure of doing judice 
or any thing near judice, only I have a chance of doing 
lefs injudice than if I adopted either extreme. Perhaps 
a grofs fum, by way of immediate compenfation for the 
mere immediate damage and inconvenience of removal or 
the like, and which occurs at once, and a payment after¬ 
wards, either annually or at certain fixed periods of time 
as long as the individual fhould be kept out of his pro¬ 
perty, would be the bed mode of compenfation. But a 
compenfation only in gtofs, and without any reference to 

VoL. V. N n time. 
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time, for an occupation which may either terminate im¬ 
mediately, or la(l for an indefinite length of time, which 
has not any circuniftancts connc£led with it upon which 
an average edimite of its probable cotuinuance, andava>> 
luation calculated accordingly, may be formed j as the 
average duration of human life ailbrds towards an ellimate 
otjhe value of a life annuity or the like ; but witich reds 
upon the mere duration of public exigency under all the 
various uncertainties to which nut a calculation merely,but 
even a coujeef ur^ on fuch a fubje£l is liable^ 1 fay a com- 
penfation fo adjufled cannot in its principle be otherwil's 
than erroneous. If .my pvoi'pedlive cllimatc in the fhape 
of a grofs fum can be right, I admit that we mull allume 
the fum alTcired by this virdicl to be (hat furn; Init is9 
]on§ as the public e^i,>c^t.y continues, and which may 
lad indcfitiiuly, it is always liable to be wrong; and till 
the exigency be p.ilVcd can never be proved to be right. 
Can it be faid tlitrcfore ihit what <b alwivs liable to be 
wrong, and can ne\ei, (as at predut whilll the exigency 
continues it never can,) be proved to be right, is not fun¬ 
damentally dcieclivc r J he mod that can be laid in fa¬ 
vour of fuel) a mode of ail'eH'ment is, that by accident it 
is barely poilible that the luiw total uf rite fcvcral por¬ 
tions of compenfations, alL-flcd according to time, n igh.t 
in the refult happen to aniouiir to the very fame fum as 
is now alfelial in grofs. Eut the bare polfibility of its 
happening to be right will not m ike the ground upon 
which it is decided Icfs objcfliouaole. If fcvcral num¬ 
bers were written down by jurymen, and put into an 
hat, the jury may draw out that very fum upon paper, 
and accordingly pronounce their verdicl for that very 
fum which upon a jud conUderation of all circumdances, 
if they had confidered them, might have turned out to be 

the 
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the moll proper amount of damages which they could 
have found. But would a verdid^fo right by accident, 
be itfelf right, or could it be fuHained for a moment ? A 
Judge either deciding at hazard or by a vicious rule, licet 
scquus (latuerit, baud tequus fuerit. The amount of da¬ 
mages uAefled by a rule fo vicious as that of compenfa- 
tion in grofs is, and which can only be right in an^Vent 
which is barely within the limits of human poAibility to 
happen, mud be wrong: and if fo, it is lefs material to 
difcufs at large either of the two other remaining grounds 
of objeflion. 

Upon the 2 d of them however it may not be amifs to 
add, that the loth fe£l* of the acl in terms dire£ls a jury 
to be fummoned “ to inquire of and afeertain thj com- 
peiifation which ought to be made for the poireiFioti 
and life of the ground during the time for wdiich the 
** fame fliall be required for the public fervice, to the 
“ fevcral perfons intcrefted therein, and to whom the 
“ fame ought to be paid.” And although in this in- 
ilance the warrant of the two deputy-lieutenants for fum- 
moniiig the jury fpecitied as it ought to do the above- 
mentioned obje£ls of their inquiry i and although it alfo 
exptefsly dated on the face of it that the piece of land in 
quedion, for the ufe of which during the public exigency 
the compenfation was to be mhde, was holden by the Rev. 

Bingkamt the plaintiff, under leafe from the Lord 
Biihop of UnncheJ^en fo that it appeared that there were in 
the very terms of the a£l “ feveral perfons intereded 
therein,” namely, the Icflbr, the Bifhop of Winchejler^ 
as well as the plaintiff, the lelfce *, yet the jury have by 
this inquifition found the compenfation for R> Bingham^ 
the plaintiff, only, and have dire6led the fame to be paid 
M him for his own ufe, without either compenfating 

N n 2 the 
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Sciitf. 
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the reverGonary mtereft of the Bifliop of Winehjltt 
cherein, or declaring that from its infigniGcance in value 
on account of the length of the exifting term they had 
conlidered it as an intereft not requiring any, or at leaft 
any fubftantial compenfation. The length of the term is 
however no where dated; and it does not appear with 
cerSSinty that recourfe can be had under this a£fc a fe^ 
cond time to a jury to inquire of and afcertain a conv 
penfation for an intercd which, though known to them 
to exid, was omittbd to be coinpenfated under the Grft 
inquiGtioii; the poflibiiity of which at lead ought clearly 
to appear in order to excufe and obviate the confequencea 
of fuch an omiflion. I admit that if the reverfion of the 
blfliop. wai!, as has been fuppofed in argument, a rever* 
fion at the expiration of fome extremely long term, that 
it would be very difGcult to aGign any jud compenfation 
by a fum in grofs for the remote and contingent ufe of 
the land during the period of fuch reverGon. However, 
even upon this fuppoGtion, a compenfation in the form 
of annual rent, to be paid fo long as the pubfic exigency 
(hould require the ufe of this land, would at any rate in- 
fure to the reverGoiier his proper quantum of fatisfa£lion 
at the lad, if the required ufe of the land diould continue 
beyond the duration of the exidiug term; which again 
e^'ince$ the fitnefs of a compenfation meafured by time, 
and the unGtnefs of any other rule of compenfation as 
applied to fuch a fubje£l as the prefent. As the inquiG- 
tion therefore appears to us not to be maintainable, the 
conGderation for the implied promife of the defendant of 
courfc fails, and the plaintiff cannot on that account re¬ 
cover. The verdi£t therefore mud in this cafe be en- 
tertfd for the defendant. 


Podea to the defendant. 



IH THB FoRTT-FIFTB TlAft OF GEORCvE in. « 


545 


1804. 


Baring agatn/i Christie. 


JN an a£Iion on a policy of infurance in C. B. a fpecial 
verdi£); was found, on which there was judgment for 
the defendant; and on error brought in this Court that 
judgment was aflirmed (/>), and the (ingle cods only^o^he 
writ of error were taxed by the Mader for the defendant j 
on which a rule was obtained on a former day for the 
Mader to review his taxation; the defendant contending 
that he was entitled to double cods upon the dat. 13 Car, 
2 . d. 2. 2 .f. 10. which enafts, ihat if any perfon 


The ftat 13IC. 

A*2s Cm %m 

/. 10. giving 
double cottt to ^ 
the defendint in 
error i' judg 
ment be affirmed 
after verdid, !■ 
confined to c^fel 
where the judg> 
ment To affirmed 
h for the 
plaintiff belovUg 
and not where 
the dcfend 4 iit 

kfflAim AkFftiiia 


‘ (hall profecute any writ of error for reverfal of any * 

' judgment whatfoever given after any verdift in any of 
'< the courts aforefaid, and the faid judgment (hall after- 


< wards be ailirmed, then every fuch perfon (hall pay 
'< unto the defendant in the faid writ of error his doublt 


cods, to be afleded by the court where fuch writ of 
'< error fliall be depending, for the delaying of execu- 
* tion." • 


% 

Gibbst Parky and PiilUty (hewed caufe, and faid that it 
was plain from the preamble to that.enactment, which 
was in the 8th feftiun of the datute that that provifion 
was made folcly with a view to prevent plaintiffs who had 
recovered verdicts below from being delayed in their da¬ 
mages by writs of error, and that it did not apply to cafes 
where the defendant below had obtained judgment after 
verdifi, and the writ of error was brought by the plain* 
tiif i becaufe he could not be faid in that cafe to delay 
execution for any debt. The Sth claufe recites and ap¬ 
proves the datute 3 Jacm i. e. 8. which eua£ts, that no 

(4) Ante, 398. 
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execution (liall be ftaid or delayed by any writ of er¬ 
ror, 8cc. for the reverfing of any judgment in any ac¬ 
tion of debt, &c. cr upon any contract &c. unlefs the perfoii 
in whofe name fuch writ of error fliall be brought, 
with two funTicient furctieb, (hill before fuch (l.iy made be 
bound to the part/for whom fucli jiuigmi iit w.is given 
by ^cognizance in douhU' the fun: ^;,ijttdgcd to be recovered 
by the faU former judgment tu profcciSte the faid w'rit of 
error with cfTcdl, and a//o io futsfy and pny^ if the faid 
judgment fliall be^ ailirmcd, all the delts^ divimgej, and 
colls adjudged on the fornu r judgment, ami all colls and 
damages to be alfo awarded for the fame delaying of ex¬ 
ecution,” &c. And then reciting “ t/iat divers otln r cafes 
within the fame niifhief hy delays of txecolioti, See. are 
not pVovided for,” it makes provifion for other cafes by 
f. 9.; and then by f 10. gives the double coils as a means 
of guarding againll fuch delays by writs of error. And 
they alfoobferved that even the fin-le rolls of defendants 
til cafes like the prefent did net d«.-pend upon this 
ftatute, but upon the fubfequent It.ii. of the C Sep /F.3, 
r. 1 !• f 2. 

The Court exprefling a ftrong opinion in favour of this 
interpretation of the llatute, which they faid was ronfo- 
nant to the practice, Erjkine, who had obtained the rule 
nifl did not attempt to fupport it. And 

Lord Ellenborough C. J. added, that even if there 
could have been any doubhupoii the meaning of the flat, 
of Car. %. which was made to prevent delays of fuit, 
and which therefore could not apply to writs of error 
brought by plaintilTs, who could not be faid to delay 
the defendants} yet th^ fubfequent ftatute of King WiU 

liam^ 
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/u/n, which for the fiift time made provifion even for 
fi'igle cods for defendants, againd wliom writs of error 
were profecuted after having obtained jmlgment below, 
MMS a lejiidatlve interpretation of the former flatute, 
Vr'hich could nut be anfwcrcd. 

Rule difeharged. 


1804. 

BAtrNS 

againjl 

CiiaiiTit. 


M'VXWell againjl Skcrrktt. 

^ jN a rule for fi tting afiiK; the jc cdlngs for irregu¬ 
larity with cofU, tlie i.idis were, tleit t!ie declaration 
was delivered the 91 h of X'-vi'nihr, irjdorf-d to plead in 
four days, and with a d^:n)and ')f a pica in writing on 
the back of the declaration; bur no rule to }>lead w'as 
given till the 12th of November j and on the 17th interlo¬ 
cutory judgment was (igned as for want of a plea, with¬ 
out any other demand of one. 


Wtihcfdayt 
l^av. z8tb. 

A demand of a 
ptea indorfed on 
the declaration 
when delivend is 
good, and a nik 
to plfad may be 
given afterwards 
wirhouianyfrefli 
demand of-a 
plea. 


Marryai in fupport of the rule contended, that there 
could be no plea till after a rule to plead given, and that 
there flioiild afterwards be a demand of a plea 24 hours 
before interlocutory judgment could be figned, for want 
of which in this cafe the judgment was irregular. 

Render contra, faid, that it had been decided in The 
Churchwardens of Edmonton v. OJhorne (a) that a demand 
of a plea may be made at the time of delivering the de¬ 
claration. And that it was fulficient that a rule to plead 
had in fafl been given, though afterwards. And 


(a) 6 Term JRtf, 689. 


Per 


N n 4 
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X 804 . Pff Curiam (after confulting the Mafter.) The demand 
“ of a plea at the time of deliveting the declaration has 

tgairft ^ been determined to be good; and though it be ufual to 
give a rule to plead when the declaration is delivered, 
yet as a rule has been] given, though given afterwards, 
whereby the defendant had more time to plead, there is 
no ^jedlon to it. 

Rule difeharged. 


Vuijd^, 
Uov. loth* 


Pierson agatnjl Rorkrt Vickers, Ann his 
Wife, and Others. 


Under a devife 
of all freehold 
•od copyhold 
f ftatee whatfo- 
cm fituate at Bm 
Vith thdi ap¬ 
purtenances, to 
A- and the heirs 
of her body law- 
/ally to be begot¬ 
ten whether foat 
or daughters, as 
tenants in com¬ 
mon } and in de¬ 
fault of fuch 
alTue then over; 
licld, thst^. 
took aq cllate 
tuL 


^ENTLE MORRIS, by his will duly executed, dated 
tlie 12 th of 1789 , devifed all his freehold and 
copyhold eftates whatfoeyer, lituate at Belton in the county 
of Lincoln (which copyhold eftate he had furrendered to 
the ufe of his will) with all and every their appurtenances 
unto his daughter Ann (the defendant Ann Vickers), and 
to the heirs of her body lawfully to he begotten, whc^hei^ 
fons or daughters, as tenants in common and not as joint- 
tenants; and in default of fuch ilTue he devifed the (aid 
hereditaments and premifes to his fillers, (the defendants) 
Mary Vickers and Jane Prsfm, for their joint lives, witji 
remainders to truftees to preferve contingent remainders 


during the lives of bis find fillers. And from and after 
the dcceafe of either of the faid lall.tiamed fillers of the 


teftatOT, he devifed the faid hereditaments and premifes 
unto all and every the child and chiidreii of his faid 
Cfters, whether fons or daughters, and their heirs and 
alTigns for ever, as tenants in common, and not ai 
jomt-tenants. The teftator died foon after; whereupon 
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his daughter Ann Ficker^t or her hufband in her right, 
entered into and is now in the pofleflion and receipt of the 
fcnts and profits of the teftator's ftlehold and copyhold 
eftates. The defendants Mary Ann Vickers, Mary 
Vickers, Mary Haldenbyt John Vickers, Jo/hua Vickers, 
Elizabeth Vickers, Charles Vickers, and Gentle Vickers, art 
the children of the faid *hn Vickers, the teftator’s daugh* 
Ur. Robert Vickers and Ana his wife having been ttdvifed 
that (he took an eftate in tail general in the freehold and 
copyhold prgmifes in Belton by virtue of the faid will, in 
Hilary term 41 Geg» 3. fuffered a recovery of the freehold 
premifes in that parilh $ and by leafe and releafe of the 
6th and 7th of February 180T, the ufes of fuch recovery 
were declared as to certain parts of the freehold eftate 
(comprehending the premifes in queftion) to be ter fuch 
perfons, for fuch eftates, under fuch powers, and in fuch 
manner and form, as Robert Vickers (hould by deed or 
will (to be executed and attefted in the manner ftated in 
the releafe) appoint; and in default of fuch appointment, 
to the ufe of the faid RcAert Vickers in fee. Robert 
Vickers having been alfo advifed that by the means afore* 
^id he had acquired an eftate in fee fimple, or a power 
of conveying a fee in the faid freehold premifes in quef¬ 
tion, he fome time after fuftering fuch recovery, con- 
traded in writing to fell the fame to the plaintiff H. Pier» 
Fon i who objeding to his title, and contending that Ann 
Vickers took only an eftate for life in the faid freehold 
preQiifes, by virtue of the faid will, exhibited his bill in 
the Court of Chancery again ft Robert Vickers and Ann 
his wife, and the feveral other parties, defendants, for a 
fpecific performance, if it (hould appear that a good title 
be ntade to the premifes fo contraded for, or if 

4 not. 



550 

i8o4* 

PlIXSOK 

^gairfi 

Vicsilt. 


CASES IN MICHAELMAS TERM 

not, to have the contra£^ cancelled; and after a hearing 
before the Mafter of the Rolls, his Honor direfled this 
cafe to be tlatcd foi^^the opinion of this Court, upon tltc 
queftion, What eilate Ann Vickers took or acquired under 
and by virtue of the faid will in the faid freehold pre- 
mifes in quell Ion 


Tioh'oyd for the plaintiff contended, that Ann Vickers 
took an eilate tail. The eilate is not devifed to her for 
life^ and after her deceafe to the heirs of her body, 
•whether fans or daughters^ as tenants in common ; but it is 
given to her and the heirs of her body^ ; this indicates 
that the tellator did not mean to confine the devife to his 
daughter Ann to an eilate for life, efpecially when it ap- 
pears^that where he meant only to give a life eilate he 
has fo expreffed himfelf, as in the fubfequent devife to 
his two fillers: and there he has interpofed trullees to 
preferve contingent remainders between the devife to his 
two fillers, and that to their children^ who he meant fhouUl 
take as purchafers. By ** fons or daughter/* then was 
meant no more than " male or female.” 11 is true he 
intended that the heirs of the body of Ann fhould take 
as tenants in common^ which they could only do by taking 
as purchafers \ but that would be inconfillent with his 
principal intent, which was that the eilate Ihould not go 
over to his two fillers and their defeendants till failure of 
all the ifliie of his daughter Ann; for the remainder over 
is only « in default of fuch iffue,” i, e, of his daughter. 
But if the children pf Ann took as purchafers they could 
only take for life, there being no words of limitation or 
other words annexed to the devife to them to carry 
a greater effate. And again there being no crofs 

I remain- 
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remainders (a) between them, the (hare of each dying 
would go over in remainder, which would be con¬ 
trary to the declared intent of the tedator, that the 
eflate (houM not go over to his fillers till default of ifllic 
of h!s daughter. Then if the two intents of the tedator 
cannot take efFe£l, namely, that the heirs of the body of 
jinn (Itculd take as tenants in common, and alfo that the 
elljti: lh'>uld not gb over in remainder till total failure 
of her iflue, the Utter, being the general and principal 
intent, mufl:*prcvail over the former and minor intent; 
and that can only be by giving Ann Vickers anedate tail by 
reafon of the devife to her and the heirs of her body, and 
the remainder over being in default of ilTue. As in Doe d. 
Candler v. Smith (^), where the devife was to Mary Af- 
cough and the htirs of her body to be begotten, forever, 
as tenants in common and not as joint-tenants; and in 
cafe (lie (hall happen to die before 21 or without leaving 
ifiue on her body, &c. then over: it was holden, that there 
being a general intent that the edate (hould not go over 
till failure of all her idue, (he (hould take an edate tail, 
although there was a particular intent that her Iflue 
(hould take as tenants in common, which by that con- 
dru£lion would be defeated. The cafe of Doe v. 
Cooper (c) is dill dronger, becaufe in addition to the de¬ 
vife to the iflue of the fird taker as tenants in common, 
the limitation to the fird taker was exprefsly fer life. 
And fo it was in Robin/on v. Robw/on{d), And thefe 
were recognized by Lord Ahanhy in the late cafe of 
Poole v. Poole (e). 


1804. 

PiBRSOn 

VlCXBtB. 


(d) The limitation over, \n dtfauJt 0/ iffut of hit daughter, it of tie faid tire- 
ditmtnu Md premifis : vide theiefoie v. Fucom, 1 Eaftf 36. 

(d) 7 Trrai Rtf. 531.^ (c) 1 Eaft, 219. 

a Burr, 38* (r) 3 BoJ. & Pal, 630. 

Wood^ 
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control contended that the .limitation to heirs of 
the body of Fichrs, which in itfelf would have given 
her an eftate tail, was controlled by the fubfequent words 
few and daughtersf which are woids of purchafe, de- 
fcriptive of what the teftator meant by heirs ef the bedy^ 
and by the limitation to fuch fons and daughters as te¬ 
nants in emmn ; for, as fuch, they can only take by pur- 
chafe and not by defcenu Then Jnh Vickers takes only 
for life, and her children take as purchafers in fee, by 
reafon of the word ^ates, which is fuliicienl of itfelf ta 
cany a fee to the fons and daughters of Jlnn Vickers t and 
the intention of the..teftator that (he herfelf (hould only 
take for life is fliewh by making her children take as 
purchafers. In all the other cafes the devife was of 
Umds% tenements I m hereditaments ^ which of themfelvesi 
Would not carry the fee; fuch was X><se d. Candler 
^nnth{a)^ and Z>0rv. C 9 «per{b)i and in neither of them 
were the words heirs of the body or iffue defcribed as here 
|o mean fins or daughters,, [Lord Ellenborough,, How do 
you get rid of the words ** in default of fuch iffue f ”] Buck 
ijuf has reference to fons or daughters, and the tt^ilator 
meant that if Ann Vickers left no fons or daughters living 
at her death, the eflate (hould then go over, which makes 
the fubfequent devife an executory devife, being limited 
after a fee, \Lauorence }. What is there in the will to 
confine the words ** in default of fuch iflfue'* to iffue livi 
ing at the time of Ann Vickers' death ?] Becaufe a fee 
was before given to the children. {Ljnvrence J, Thefe 
words are always conftrued to mean an indefinite failure of 
iffue, unlefs reftrained by other words.] It is clear that 
the teftator meant to prefer the ifiiie of his daughter to 
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the iiTue of his Hders; and having given the latter a feCy 
it cannot be fuppofed that he meant ^o give the former a 
lefs eftate. 

Holroyd iu reply obfervedy that if the word ejfates as 
here ufed would carry ,a fee, it would veft the fee in 
Ann Vieiers, to whom it applied in the firft inftance. 
But it is clear that the teftator did not intend that her 
children fliould take the whole; for the ellate is limited 
over in defafllt of her iiTue. Then thg:e are no words of 
limitation fuperadded to the devife to her children; which 
dillinguiflies this from Dfff v. Laming (a) ; fo that unlefs 
Amt Vickers takes an cdate tail, It does not appear that her 
iflue can have a greater eilate than for life; and there 
being no crofs remainders the (hare of each dying would 
go over, which would be manifeflly contrary to the ge¬ 
nera) intent of the teftator to prefer his daughter’s iffuc 
^to his niters'. 


i8o4. 


Pier tow 
VieXSRty 


Lord EmjuNDorougii C. J. The two cafes cited of 
Doe^, Candler v. Smithy and Doe d. Cock v. Cooper, feem to 
apply very flrongly to the prefent. Though it is very 
doubtful in all thefe cafes whether we do not a£t contrary 
to.thc real intention of the teftator in giving more than a 
life eftate to the firft taker. However we fltall certify 
our opinion. 


Lawrence J. In Doc d. Can.lkr v.^ Smith Lord Kenpn 
felt very forcibly what was the particular intention of the 
teftator, for he fays there that “ beyond all doubt the 
teftator meant that the firft taker fliould take only an 
eftate for life, becaufe he has faid fo in exprefs terms ;** 


(«) V Burr. tioo. 


but 
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but as that appeared to him to be inconfident with bia 
general intent as eypreflcd in the fubfequent parts of the 
will, in order to give eft’eft to fuch general intent, he 
held it ncceffiry to enlarge the full taker’s eftale to an 
efltate tail. 1 doubt in this cafe how the word ejlides can 
be conllrued to carry a fee, cottpled as it is with words 
of local defctiptioii, and followed by a devife of the op* 
furieuaticcsy w'bich wfiuld neccHarily liuvc been included 
if he had meant to give a fee by the w'ord ejlates. 


Le Dlanc J. In almoft every cafe of this fort the rule 
oF law has prevailed againtl the particular intent, in giv¬ 
ing a larger eilate than for life to the firfl taker. 


T): i* C.zurt afterwards, 01: the 2iiih of November^ una- 
r.imoufly certified in the ufual form to the Matter of the 
Rolls, that they were of opini 'ii that ^nn Fickersy under 
and by virtue of the will or fir/itle Alorrls^ took an ettate 
in tail general in the fiethol'l premifes in quettion. 


E^D OF MiCIIAl-LMAS TERM. 
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St /" Joinder in Action, No. 5. 

ACCORD 6ND SATISFACTION. 

I. A CCEPTANCE of a Icfs can- 
niit Se £ fatiiliuTioii In i :W of 
a grtrairr fum then due : nor c iti it 
operate as an cxtinguilliinent of ilie 
original cr4ufe of action, though ac- 
•companied by a co-’/J-iional premile 
to pay the refidiie iviv-n of abi-itv. 
FitcO V. Satioit, T, 4^ O’. %. z ;o 

0, The toleration aCt, 1 U'. tff 1”/. 
c. rS. provides (f. lis.) that any 
peri'on malicioufly ddlurbing any 
diffentir.g congregation under that 
aft, on proof bef>rc a juttice of 
peace, fli >11 find furcties in 50/. or 
in default be committed to prifnn 
till the next Seffions, and on con 
viftion forfeit 20/. to the Crown. 
To an aflion againft magiilrates for 
trerpafs <ind falTe imprifonment they 
pleaded a charge preferred before 


them for an offence againft that 
claufe, and a commitment for want 
of furcties under it to the next fef- 
fior.s; and that before the next fef* 
(ions it was agreed between the pro* 
fcciitor and the now plaintiff, nuitb 
the confivt of the committing magi* 
flratLS, (the now defendants,) that 
the profccution ihould be dropped, 
and the plaintift' be difebarged at 
the feffions for want of profeention ; 
that the plaintiff was accordi^ly 
then and there io difebarged in /«// 
jatisfaSion and diftbargt tf thtaffault 
and impiijhnmcnt : held that this was 
no legal fatisfaftion; for either the 
agreement was illegal, as ftifling a 
profccution for a pulIU mi/demeaner, 
and thereby impeding the courfe of 
jiiiUce; or the fatisfaftion^ if any, 
was moving from the profeeutor 
only, and not from the ju^es; 
their authority over the profeention 
being at an end after the commit¬ 
ment of the plaintiff, and tbeirna* 

feat 
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JkM «rttnvBM« to the ptdMntor 
dropfMPg the profecation being n 
teere BnUity* end no fntUraAion foi^ 
a pijor iojuty, if any, received by 
the pleintiii from their ad. Zdgf 
tmht V. Ktii mtd Othns, T*. 44 (?. 3. 

*94 

ACTIOJI ON TNE case.* 

Sh Acrebmekt» CarrieRi 
Stock, Mb. 1. 

I. An adion'on the cafe for debauch¬ 
ing and getting with child the plain- 
tiff’s daughter and fervant, ^er | 
qood ferviuum amifit, is not main- 
‘tained by evidence that the daugh¬ 
ter, though under age, was living 
in another perfon’s family in the 
capacity of a honfekeeper, and had 
no intention at the time of the fe* 
dudion to return Mo her father’s 
boufe, though (he afterwards did 
. return there while within age, in 
confequcncc of the fedudion, and 
was aaintained by her father. Dean 

v./’re/, A. 44^* 3 * . . 45 

9. No fneh adion is maintainable un- 
ie& laid with a per quod fervitiuir 
nmiCt. Sattmhviaiti v. E, 

35 G, 3. 47 *• 

3. But though the daughter be of age, 
yet the adion is maintainable if (he 
be living with her father. Booth' 
CbarmntiX Ltauafttrt in 1789, 
va^WU/om,], 4? 

• ACTION, NOTICE OF. 


adiona brought 4 igainft then, ad 
fuchi to the lord mayor and alder¬ 
men of Lmtdon ading under this ad 
beyond the limits of the city; di- 
reds that ** no adion ihall be com¬ 
menced againft amj per/oH or ftrfoitt 
for any thing done in pur/uance or 
under colour 0^ this a 3 , until after 
14 days’ notice in writing, or after 
tender of amends,” dec.: held that 
the treafurer.of the Company is a 
perjon within the faid claufe; and 
being fued for an ad done by the 
Company which induced an injerp 
to the plaintiffs, was Entitled to fucH 
notice before the adion brought. 
The notice is neceffary in actions for 
trefpaffes or torts: but f a. Whether 
in affumpfit i WalltKo v. Smith, 
Trta/artr of the If^eft Indim Dock 
Cotnpanj, E. 44 G. 3. II5 

AFFIDAVITS. 

Affidavits in fupport of or in snfwef 
to a rule for fetting afide an award 
made a rule of Court under the flat. 
9 & 10 r. 1-, there be-i 
itig no adion previoufly brought^ 
nor any caufv in court, need not be 
entitled. Bainhridge t. IJoulton, £, 
44G« 3. 31 

AGENT. 

Seo PRiarciPAL and Agent, 
Prise, No. i. 

AGREEMENT. 

Sff Passage Monet. 


See Justices of Peace, 

The flat. 39G. 3. e. 69-/ 184 direds 
that the India Dock Company 
fhaU fue in the name of their trei> 
iiirer in all adions by or on be. 
half of the Company, and that he 
dull be fued for the recovery of any 
•Klaim or denuuBd upon, or of any da- 
jA$fge$ occaftoned ^ ^ Company j 
MtUfi 18c., After cKtending the pro- 
.tedum of die fiat. 74 G. s. <. 44.. 
|0f priYileging jofli^s of peace ini 


1. For the meaning of the word 4 gne* 
meat, as it occurs in the flatute of 
frauds, fee Braude, Statute of, 

3. The toleration ad, 1 W,IS M, 
e. 18. provides (/ 18.I that any 
perfon maUeioofly dtftarbing any 
diffeoting congregation under that 
ad, on proof before a juflice of 
peace, (hall find furetiea in 50/., ot 
in dcfanlt be committed to prtfon 
till the neit feffions, and on convic¬ 
tion forfeit 3o/« to the Crown, To 
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an aflion againlt roagiftratea for 
trefpafsand faffe imprifonmenc, they 
pleaded a charge preferred ^fore 
them for an offence againft that 
claufe, and a commitment for want 
of fureties under it lo the next fef- 
iions; and that before the ne\t 
feilions it was agreed between the 
profccutor and the no.v glaintilF, 
•iv/ti the confent of the committing 
magillratea, (the now»defendancs,) 
that the profecution fh mid be drop 
ped» and the plainiiffbe difcbargrd 
at the feifions for want of profccu* 
tioii; that the* plaintiff was accord* 
ingly then and there fo difcharged 
i» full faiisfallion and difcharge of 
the aJfauU and imfrifonmnt: held 
this was no legal fatisfafiion; foe 
cither the agreement was illegal, 
as ftiHing a profecution for a fuhlir 
mi/demeanor, and thereby impeding 
the courfe of julVice; or the fatii- 
faction* if any, was moving from 
the profecutur only, and not from 
the jullicesf; their authority over the 
profecution being at an end aft'.'r 
tiie comniitmciu of the plaintiff, 
and the/r confent afterwards to the 
profecutor dropping the profecu* 
tion being a mere nullity, and no 
fatisfaftion for a prior injury, if 
any, t;<^ceived by the plaintiff from 
their adl. Edgeomhe v. Rodd and 
Otbert^ 7 *. 44 G. 3. 294 

3. A jiarricr by water contrafting to 
carry goods for b»re impliedly pro- 
‘ niifes that the veffcl lhall be tight 
and fit for the purpofe, and is an* 
fwcrable for damage arifing from 
leakage. And this, though he had 
given notice '* that he would not be 
anfwerable for any damage unUjt 
occafioned by want of ordinary care 
in the mafte^ or crew of the veffel, 
in which cafe he would pay 10/. per 
gent, upon fucb damage, fo as the 
whole did not exceed the value of 
the veffel and freight.’' For a lofs 
happening by a perfonal default of 
the carrier bimfelf (fuch at the not 
VOL. V. 


providing a faffieient veffel) ia not 
within Che fcope of fiich notice; 
^hich was meant to exempt the car¬ 
rier from Ioffes by aeddent or 
chance, drc. even if it were competent 
to a common carrier to exempt him- 
felf by a fpeciai acceptance from 
the refponfibiliiy call upon him bf 
the common law hr a reafonablie 
reward to make good all lofles not 
arifing from the ad of God, or the 
king’s enemies. Lyon v. 7*. 

44^’- 3- 4** 

4. J. agreed, in confideration of 10/., 
tcklet a honfe to B., which A. was 
to repair and execute a leafe! of 
within ten dayt, but B. was to hav? 
immediate pofTefiion, and in confi- 
deracion of the aforefaid was to ex¬ 
ecute a counterpart, and pay the 
rent. j?.^ took pofTefiion, ana paid 
the 10/. ttnmedlSuely; but yf. ne- 
gledfd to execute the teafe and 
make the repairs beyond the period 
of the ten days, notwithHanding 
which B. ftill continued in pofiVf- 
fion: held that £. could not, by 
quitting the houfe for the default of 

refeind thecontrad and recover 
back the icl. in an adion for mo¬ 
ney had and received, but could 
only declare for a breach of the fpe¬ 
ciai con trad: for a contrad cannot 
be refetnded by one party for tbo 
default of the ocher, unlefs both can 
be p it in ftatii quo as before the cun- 
trad ; and here B. bad an interme¬ 
diate poiTeflion of the premifes un-* 
der the agreement. Hunt v. Stli, 
M. 45 G. 3. 449 

5. Where one delivered goods of ahov* 
5/. value to enmmon carriers to 
carry iy the maiU paying no extra 
price; and by a public notice which 
had before reached the owner, the 
carriers bad declared they would not 
be accountable for any package* 
aiove the value of 5/., u^/t inform 
and paid for accordingly: held, 
that the goods having been fent by 
t different carnage and loff, the 

O 0 owner 
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‘ owner could not recover the value 
againft the carriers; for the lofs hap¬ 
pened b/DO tortibus converfionAinor 
by « renunciation of their charaitcr 
as common carriers, but only by a 
nfgligen't difcharge of their duty as 
fuch. Nor could he recover even 
the 5/., as by the terms of she no* 
cice the carriers flipulated not to be 
anfwerable at all for goods abovt 
5/. value, for according- 

Jy. Niehef/en v. Willant M. 45 G. 3. 

S^7 

APPRENTICE. „ 

Ste Stamps, No. t. 

1. The Court will not, at the prayer 
of the mufitr, grant a habeas cor 
pus to bring op an apprentice im- 
prcfled, be being willing to enter 
into the king^ iervice. Ex pane 
LandfdvtiiHt E. 4^G. 3. 38 

3. The captain of a Ihip of war de¬ 
taining an apprentice who had been 
iroprelTed, after notice by fuch ap¬ 
prentice, is liable in an adion by 
the mailer to recover wages for the 
Iervice of fuch apprentice. Eadet 
V. Vandfputt M. 25 G. 3. 39. n. 

ASSETS. 

^mExecvtor, No. 1. 
ASSUMPSIT, 

Award, No. I. Bills of Ex. 
CHANGE, No. I. ToLL,No. I. 

1. No perfon can upon the ftatote of 
frauds be charged upon any promil'r 
to pay the debt of another, unlcfs 
xhtagrement upon which the adiuniii 
brought, or fome note or memoran. 
dum thereof, be in writing; by which 
word agreement muft be underHood 
the eenfiderutiw for the promife as 
well as the promife itfeif. And 
therefore where one promifed in 
writing to pay the debt of a third 
perfon, without Bating on what con. 
^deration, k was bolden that parol 


evidence of the coniideration was in* 
admidible by the ftatute of frauds 3 
and confcquently fuch promife ap¬ 
pearing to be without confideration 
upca the face of the written engage¬ 
ment, it was nudum paAum and 
gave no caufe of a£lion. f^a/n v. 
WarUerSt E. 44 G. 3. lO 

a. The pl.'iintiif contrafted to carry the 
defendant, his family, and luggage 
from Denerary to Fluking ; srd in 
the courie of the voyage, within four 
days Alii of Flajotngt the ihip was 
captured by an Englijh (hip of war, 
and b’ought into Eugland^ and the 
Blip and cargo libelled for prine in 
the Court of Adniralty, and the 
cargo condemned, and proceedings 
iliil pending agaiuB the itiip; but 
the defendant, and his family were 
liberated, and their luggage in faft 
reflurrd to their'poffeiTion. Held 
that, however the queftitm might be 
as to the plaintiff’s right to recover 
paffat>e- money upon an implied af. 
fum|Tit pro rata itineris if the ihip 
were rellored, yet pending the pro¬ 
ceedings againll the (hip as prize in 
the Admiralty Court, no fuch aflion 
could be maintaiued; for. non con- 
ftat, but that the (hip might be con¬ 
demned and the freight decreed to 
the captors. Mulley v. Backer^ T» 

44 ®* 3 * . , 

3. A’ agreed in confideration of io/. 
to let a houfe to R., which. was 
to repair and execute a leafe of 
•within ten daysf but B- was to have 
immediate pofi'eflion, and in confide¬ 
ration of the aforefatd was to exp. 
cute a counterpart, and pay the rent. 
B, took poffeiiion and paid the 10/. 
immediatelyt but A. neglefled to ex¬ 
ecute the leafe and make the repairs 
beyond the period bf the ten days, 
notwithfianding which B. (till con¬ 
tinued in poffeiiion: held that B, 
could not, by quilting the houfe for 
the default of A., refeind the con¬ 
trail and recover back the to/, in 
an allion for money had aad re¬ 
ceived. 
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.ekived, but coutd onl/ declare for a 
breach of the Tpecial contraa; for a 
contrad cannot be refeinded by one 
party for the default of the other, 
unlefs both can be put in ilatu quo 
as before the contrail: and here B. 
had an intermediate pofll fllon of the 
premifes und^r the agreement. 
Hunt V. hilk% lkit% 4^^ 0. 

ATTACHMENT. 

See AwARit No. 2. 

AWARD. 

See Affidavit, No. i. 

1. Where a verdiil is taken for a cer. 
tain fum, fubjeil to the award of an 
arbritrator, to whom all matters in 
difference are referred by a rule 
of ni(i prius, he cannot award a 
greater fam than that for which the 
verdiil was taken ; and if he do, no 
aflumplit by implication will arife to 
pay even to the extent of the verdiil 
ib taken. Somur v. CbarUout E. 

44 <?- 3 * . , . ^ , *39 

2. Where paryea by an indorfement 

in general terms on the bonds of fub- 
miuion to arbitration agree that the 
time for making the award (hall be 
enlarged, fuch agreement virtually 
includes all the terms of the original 
fabmiifion to which it has reference, 
adiongll others, that the fubiniflion 
for fuch enlarged time (hall be made 
a rule of Court : and confequently the 
party is liable to an attachment for 
noil-performance of an award made 
within fuch enlarged time, under the 
fiat. 9 & to 3. e. 1$. Evam v, 
^homjout E, 6. 3* 1^9 

declared in covenant againft B. 
and her hufband, for chat before 
her intermarriage, covenanted with 
jf. by deed to leave certain accounts 
in difference between them to arbi¬ 
tration, end to and perform 
the aWird, provided it were made 
during thejf tivei. And J. pro- 


tefttng chat B, had not, before her 
ince/marriage, performed her part 

I of the covenant, averred that^ir 
making the indenture and tie inter¬ 
marriage of the defendantsf the arbi¬ 
trator anuardeJ B. to pay a cer¬ 
tain fum ; and then alleged a brnch 

, fSr non-payment of fuch fum. Af¬ 
ter verdiA, on non eft fa£lum plead* 
ed i held that ^pon this 'declaration 
it mull be taken that B. intermarried 
after the fubmillion and before the 
a-ward made; in which cafe, al. 
chough the plaintiff could not reco¬ 
ver upon the breach affigned fer 
nonfaymut of the fum eawardedt bov 
caufe the marriage was a countermand 
to the authority of the arbitrator % 
yet as by the marriage itfelf had 
by her own aA put it out of her 
power to perform the award, the 
covenant to abide the award was 
broken ; and therefore judgment 
could not be arrefted on the ground 
that the marriage was a revocation 
of the arbitrator*s authority, and 
that fo the plaintiff' could not reco* 
ver as for a breach by non'ptrfanoi- 
ante of the avoard. Cbarnl^ V* 
ll'inftanley and his Wifst T% 44. 

BANKRUPT. 

1. Where the plaintiff gave the de* 
fend ant in a foreign country, where 
both were refident, a bill of ex¬ 
change drawn by the defendant uwa 
on a perfon in Englandt which bill 
was atterwardi protefted here for 
non-acceptance, and the defendant 
afterwards, while ftill refident a* 
broad, became bankrupt there, and 
obtained a certificate of difeharge 
by the law of that ftate: held-chat 
fuch certificate was a bar to an ac» 
tion here upon an implied affumpfit 
to pay the amount of the bill in cAi* 
fequence of fuch non-acceptance in 
England, Potter v. Brown, E. Aa 
3- Ifl4 


O • t 
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BILLS OF EXCHANGE. 


S 6 o BA^IKRUPT. 

a. Where jf. and F., traders living 
. in LondoHt were in the courfe of 
ordering goods of the defendantif 
cotton manufadurers at Manchefttr, 
to be fent to Af. and Co. at HulK 
for the parpofe of being afterwards 
fent to the correfpondents of A. and 
at Hamburgh \ and on the |ift 
of March A> and fent' orders to 
the defendants for certain goods to 
he feat to M. and Cb. at Hm, to he 
Jhippeei/er Hamburgh at u/ual : held 
that as between buyer and feller the 
right of the defendants to (top as iu 
tranfitu was at an end when foe 
•goods came to the polTei&on of M. 
and Co. at Hull ; for they were for 
. this purpofe the appointed agents of 
the vendeeSf and received orders 
from them as to the ulterior dellina- 
tion of the goods^ and the goods, 
after their arrival at Hull, nuert to 
receive a new direSion from the ven¬ 
dees* But it was competent for A. 
and B*, who became infolvent fome 
time in July, but committed no aA 
of bankruptcy till the 36th of Sep- 
temher, to agree bona fide, and not 
from motives of voluntary and un¬ 
due preference, to give up the goods 
to the defendants in the latter end 
cJ July. And held that the circum- 
Bances of the bankrupts’ having 
called a meeting of their creditors, 
and having taken legal advice, and 
being encouraged by the refult of 
,fuch meeting and advice to give up 
the goods, was evidence for the jury 
to find that the goods were given 
Op bona fide, and not from any mo¬ 
tive of voluntary and undue prefe- 
|«nce to the defendants; though 
done by the bankrupts in a fituation 
of impending bankruptcy at the 
time; the defendants, at the time 
^of fuch giving up of the goods by 
the bankrupts, holding pofTeflion of 
the goods upon a claim of right to 
flop them in ttenfitu. Dixon ana 
Others, Affigtttes of Battier and Zon, 
Banhrnpts, v. BdUvttn tmd Baotber, 

4*,4^6* 3* 17 s 


3. An order of the Lord Chancellor, 
made under the flat. 5 G, a. c. 30., 
upon the petition of creditors, for 
removing one of feveral AfGgnees 
of a bankrupt’s eflate, not follouied 
up by any re alignment or releafe 
of fuch affignee to the remaining 
affignees, nor by any new affign- 
mentofthe commifiioners under the 
Lord Chancellor’s further order, 
does not opAate to deveft the legal 
eftate out of fuch removed affignee: 
and confequently he ought to join 
in an aAion of trov.*r brought by 
the affignees for a (hip belonging to 
the ba^ropt’s eftate. Blexam and 
Others, Jjignees of Ward, a Bank~ 
rupt, V. Hubbard, T. 44 G. 3. 407 

4. But if he be not joined, advantage 
can only be taken by plea in abate* 
roent to the whole aAion; though 
the other affignees who fue can only 
recover their proportional parts, ib* 

3. A fale of a fhip (which was after* 
wards lofl at fen) made by the de¬ 
fendant, who claimed under a de* 
fcAive conveyance from a trader 
before his bankruptcy, is a fufiicient 
converfion to enable the affignees of 
the bankrupt to m&intain trover, 
without (hewing a demand and re* 
fufal. ib, 

6 . The fhip regifter aAs do not apply 
to a transferor property by operatiou 
of law, fuch as from the commif- 
fioners to the affignees of a bank¬ 
rupt. ib. 

BARON AND FEME. 

See Poor-Rsmoval, No. i. 

BILLS OF EXCHANGE. 

1. Where the plaintiff gave the de* 
fendant, in n foreign country, where 
both were refident, a bill of ea- 
change drawn by the defendant up* 
on a perfon in England, which bill 
was afterwards proteffed here for 
non-accepunce, and the defendant 
afeerwerds, wh^ Bill rcident a- 
5 broad^ 



CARRIER. 

broad, became banlcrapt there, and 
obtained a certificate of dtfcharge 
by the law of that ftate; held that 
fuch certificate was a bar to an ac< 
tion here upon an implied afliimpfit 
to pay the amount of the bill in 
confequence of fuch non-acceptance 
in England, Potter v, Brownf E. 
41 - 6. 3. 124 

a. A bill of exchange payabte to the 
order of A,, is payable to A. with¬ 
out alleging any ordfr made; and 
it is fuflicient to declare that A, de~ 
lintered the bill to the defendant, 
which he aecefted, and by reafon of 
the prcmifes and according to the 
cuftom of merchants became liable 
to pay the contents to A.t without 
alleging a re-delivery of the bill by 
the defendant: for if a re-delivery, 
or fomething tantamount, to Ihew 
the aflent of the drawee to charge 
himfelf, be neceflary to an accept¬ 
ance, the demurrer, by admitting 
the acceptance, impliedly admits the 
re-delivery, &c. Smith v. M*Clure, 

M. 45 G. 3. 47^ 

3* A letter from the drawees of a bill 
in England to the drawer in Ame- 
rita. Hating that their profpeCt of 
fecurity bein^ fo much improved 
they fiall accept or certainly pay the 
bill,*' is an acceptance in law; al¬ 
though the drawees had before re- 
fufed to accept the bill when pre- 
Tented for acceptance by the holder, 
who refided in England, and again 
after the writing fuch letter refufed 
payment of it when prefented for 
payment; and although fuch letter' 
written before were not received by 
the drawer in America till after the 
bill became due. ^ynne v. Raikes, 
iW.4SG.3. 514 

-CARRIER. 

t. A carrier by water contrafling to 
carry goods for hire impliedly pro- 
mifes that the vcflel (hall be tight 
and fit for the purpofe, and is an- 
Twerable for damage arifing from 


CHARGES. 561 

leakage. And this, though he had 
given notice ** that he would not be 
aufwerable for aty damage unleji 

|occafioned by want of ordinary 
care in the mailer or crew of the 
veflfel, in which cafe he would pay 
10 per cent, upon fuch damage, fo 
as the whole did not exceed the va¬ 
lue of the velTel and freight.” For 
a lofs happening by the per/onal de¬ 
fault of the carrier himfelf, (fuch 
as the not proAding a fafficient vef> 
fel,) is not within the fcope of fuch 
notice, which was meant to exempt 
the carrier from lolTes b^ accident 
of chance, &c.; even if it were 
competent to a common carrier 
exempt himfelf by a fpecial accept¬ 
ance from the refponfibility caft 
upon him by the common law for a 
reafonable reward to make good all 
lofies not arifing from the a£l of 
God, or the king’s enemies. Lyon 
V. Mells, T. 44 G. 3. 428 

2. Where one delivered goods of a- 
hove $1. vedue to common carriers 
to carry hy the mail, paying no extra 
price; and by a public notice which 
bad before reached the owner the 
carriers had declared they would 
not be accountable for any package 
aio-ve the value of ualt/s infured 
and paid for accordingly: held, that 
the goods having been fenc by a dif¬ 
ferent carriage and loft, the owner 
could not recover the value againft 
the carriers: for the lofs happened 
by no tortious converfion, nor by | 
renunciation of their charaAer as 
common carriers, but only by a negli¬ 
gent difeharge of their duty as fuch. 
Mor could he recover even the 3/. 
as by the terms of the notice the 
carriers ftipulated not to be anfwer- 
able at all for goods above jl. valuer 
unle/s paid for accordingly. Nicbol* 
Jon V. Willan, M , 45 G. 3. 50^ 

CHARGES. * 

Where a private aA of parliament for 
building Stoneboufe Bridge direfled 
O e 3 that 



56a COMPENSATION. • 

that certain perfons and their heirs 
ihould (land feifed of the tolls of the 
bridge ** to the fame ufes, trults, 
and eftates, and fubjett to the fame 
wills, fectlements, limitations, re¬ 
mainders, chargist tenures, rents, 
and incnmbranccs,** as an ancient 
ferry was, in lieu of which the 
bridge was ereded : held th^ the 
word charges only extended to fri~ 
%ete charges on the ellate. The cafi 
•f Stomhou/e Bridget H, 44 Cr. 3. 

356. «. 

CHARTER. 

(5orporation. 

COMMITMENT. 

Su Acreemkht, No. a. 

COMPENSATION. 

Where the flat. 43.G. 3. e. 55./ 10. 
enabled a jury to ailers a compen* 
fation to the owner# or perfons in< 
terefted in land, which was taken 
pofleflion of by Government; which 
conpen&tion was to be made ** for 
the pofleffion or ufe thereof during 
the time for which the fame ibould be 
tequired for the public fervice: held 
that the afleiTmenc of a compenfation 
only ragrf/i, and without reference 
to time, as by an annual rent, was 
bad; beeaufe of the uncertainty of 
the period for which the land would 
be required, of which no probable 
average eilimate could be formed 
pending the exigency. Bingham v. 
Serle, M, 45 C. 3. 534 

CONSTABLES. 

See JvaTiCBs or Paaca, or Taaa* 
JPASS, No. 1. 

CONVICTION. 

tBy the vagrant aft 17 G, a. r. {. after 
"a rogue and vagabond hai been 
Cl mmitted to the SefSons, and they, 

‘ adjudging him to be « regue and we* 


COPYHOLD. 

gabonif order him to be furtjief im* 
prifoned and kept to hard labour 
for fih months, and to be publicly 
•whipped during that time, and that 
after the expirauon of his imprifun- 
ment be ihould be /ent and employed 
in his Majefif s Jtr^uice purjuant t$ 
the JiaMrs, &c.: held that the 
whole forms one fi'ntence; and fuch 
order being defeftive in the lattes 
part, for want of adjudicating whe¬ 
ther the p^rty were to ferve bis Ma- 
jeiiy by jea or land as difcriminated 
in the liittute, the conviction ihould 
be quaibed,though the former part of 
the fentence, adjudging//&# rogue and 
'vugaUnd to be •whippedt be valid. 
Rex v. Ratchetit T. 44 G. 3. 339 

copyrioLD. 

See the kixt hiao. 

I. Till the admittance of the furien- 
deree of a copyhold upon mortgage 
the furrenderor continues the legal 
tenant, and he cannot devife the 
equity of redemption even after the 
iundnder made without a new fur- 
render to the ufe of his will, but 
the legal ellate, which on his death 
defeends to his heir at law, will 
carry the equity of redemption alfo. 
to the heir in refoeft to the mort¬ 
gagee. JDee d, Shewen, Hidonsst v. 
Wrtotf £. 44 G. 3, 13a 

a. Where a copyholder in fee, who 
had paid a fine on his original ad¬ 
mittance, furrcndcred to the'ufe of 
himfelf for life, remainder to hit 
wife for life, remainder over; on 
which furrender and re-admittance 
no new fine was paid; and by the 
cuftom a reinainder-man coming in¬ 
to pofiTeflion on the death of tenant 
for life mud be admitted ai^ pay a 
fine: held, that fjoch a cuftom ia 
good; and that on the death of te« 
Mat for life, the next in re ma inder 
not coming m to bo admitted and 
pay bis fine after proclimatbiit 
made and prefcatineiu by thi. jury, 



COPYHOLD AND CUSTOMARY ESTATES. 


the lord may feize quou/qite the te- 
uant comes in» and maintain ejcA- 
ment to recover the poflfeffion in 
the mean time. And fnch pro¬ 
clamations being in general terms 
for a»j> peribn to come in and make 
tide. See, and the prefentment of 
default being alfo general* are good; 
though the perfon ne\t in remainder 
were and ttame^in ilyefarren- 
der. Dee d* iVbithread v. Jemeyt 
M. 4; 6.3. • jaz 

g. See the next head. 

COPYHOLD AND CUSTOM¬ 
ARY •ESTATES. 

See CoFYHOiB. 

I. Where there is a grant of a parti- 
eular thing once fufiiuently afcer- 
tained by fome circumllance be¬ 
longing to it. the addition of an al- 
■ legation* miHalcen or falf'e, refpeft* 
ing it, will not frultrate the grant; 
but where a grant is in general 
term.*, there the addition of a par^ 
titular circum(lance will operate 
by way of reftriflion and modi> 
fication of fuch grant. There¬ 
fore where one having cuitomary 
tenements, mcempeunJed and uncom^ 
peundedt furrendered to the nfe of 
his will* ** all andfingular the landt^ 
*' tenementst i^e. •wbatfee-ver in the 
•* manor ivbieb be held of the lord 
*' bj copy of teurt-rolly in whofe te- 
nure or occupation foever the 
fame were* being of the yearly 
•' rent to the lord in the •whole of 
**4!. 101. S|d.* and compounded 
for ;** held that the words ‘‘ and 
compounded for** rcilrained the ope* 
ration of the furrendbr to that de- 
fcripiion of copyholds then belong* 
ing to the furrenderor. And that 
the words ** being of the yearly rent, 
tfc, ^4!. I os. bid.,** which were 
Aot referable to any adoal amount 
of the rents* either compounded or 
vneompounded* though much nearer 
to the whole than to the cess, • mded 


sh 

only, could not qua^y or impugn 
the reftriflion. Aee d, CotnUy v. 
Vernon, E, 44 G. 3. » 5t 

a. Where a teftator had freeboldf of- 
btomary, and copyhold eftatesi and 
after introduAory words* as to all 
hit nuorldly eftate, devifed two rent- 
charges out of all his real eftate, 
and alfo two copyholds in Middltjex 
for lives* and (ubjed thereto de- 
vifed ** all his freehold manors, 
lands* Sec. vaJlTorkpsire and other 
counties, and the reverfion of the 
two cepyholds to his fou for life, 
with fucceftive remainders b tail 
male to his firft and other fons, with 
like remainders to other oranches in 
the male line and in defaoItutf«« 
fuch iiTue he devifed all his **Jaid 
(freehold) manors, land,** Sec. to 
his eldeft daughter in tail male in 
ftrii^ fetdement, with like remab* 
ders to hts freopd and third daugh« 
ters: and by, the refiduary claufe 
devifed all other his manors* lauds* 
See, either freehold or copjbold, (ex- . 
cept thofe in the counties of 2VI* 
See, which he had before difpofed 
of,) fubje£l to the (aid rent-charges, 
in failure of iffue male of his fan and 
himfelf* to his three daughters, aa 
tenants in common in fee: held 
that ceitain cufiomary eftates, which 
the devifor h^, freehold pro¬ 
perty in Torkjbire, did not, on fai¬ 
lure of the male line, pafs to thq 
eldcll daughter under the deferip- 
tion of all his freehold manors, lands* 
&c. in that and other countigs. 
For, fuppofing that the freehold of 
fuch eujlomary ejiates be in the te¬ 
nant, and not in the lord, they be¬ 
ing holden not the nuill of the 
lord as pure copyholds^ but accord* 
ing to the cufiom of the manor, and 
the tenants being entitled to the 
timber and mines, and the eftatea 
being demtfed and demifeable^A 
fee ample or otherwife: yet aieihef 
were holden by copy of court-roll, 
and paiTed by iurreodcr and admit- 
0 0 4 lance 
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tance, and were generally reputed 1 
and called copyholds, and the tellator ' 
having diftingui/hcd in other parts 
' of his will between c^yboUnA fre^ 
hold, he noft be prefnmed to havi; 
nfed the word fnthoU in its ofnal 
* and popular fignification, as not in- 
clttdip? 'cufiomary ofiaUs con> 
fidered by himfelf as co^htiis j rand 
therefore focb enftomary cllaies paff- 
ed to the three daughters under the 
refiduary claufe. 4nd it feems that 
as by fuch refiduary claufe the 
dau^ters would not take till failure 
of iiiue male of the fon and of the 
devifor; he, the fon^ the heit at 
]aw« took an eftate-tail by implica¬ 
tion in the cuftomary efiates not be¬ 
fore devifed. Roed.Conolly y, yer 
non, S. ^4 G. 3. 51 

CORPORATION. 
^rcToLL* No. 1. 

I. A charter granted to the mayor, 
bailiffs* and burgeffes, or the greater 
part of them* to choofe one oj them- 
Jih/es to be mayor; but the fame 
charter appointed the firll mayor to 
continue for a year and until feme 
other burgefs ihould be cleAed and 
fworn* and. the two firft bailiffs to 
continue until /ws other burgejfes 
ihould be elcfled and fworn ; and it 
aifodireAed the new mayor to be 
fworn in before the laft mayor, his 
frtdecejfor, and the bailiffs for the ' 
*time being, and the burgefles pre- 
fent; and in like manner the new 
bailiffFs to be fworn in before the 
mayor and the laft bailiffs and the 
burgeffes prefent- Thefe latter pro- 
vifions explain the firfl, and ihew 
that the mayor muff be chofen out 
of the hurgejfts at largt^ and not out, 
of the haitiffs ; and this avoids any 
wqueilion as to the validity of a 
Rearing its of an officer before him^ 
/elf by his name of office. Rex v. 
Harper^ F, ^4 C, g. *08 


COSTS. 

2. Where a corporation, by a verbal 
agreement with a pauper, leafed to 
him tlie tolls of a market for above 
10/. a*year; held that he could not 
gain a iettlement thereby* as no in- 
lereft could pafs from a corporation 
but under their feal; therefore he 
had no more than a mere licence to 
colled the toll. But if fuch toll had 
been leafed to him under feal of the 
corporation* femble that he would 
have gained.a fettlement by rcfiding 
for 40 days in the fame parilh where 
the market was. Rex v. The Juba^ 
bit ants ofChippingnortom, T. 44G. g. 

*S9 

3. 1'he voluntary abfence of a chief 

officer of a corporation upon the 
chartcr-day of eledion of his fuc* 
celTor is not indidable upon the flat. 
ii G. i. e. 4./ 6.. unlefs his pre¬ 
fence as fuch chief officer be 
eeftary by the conftitution of the cor¬ 
poration to conftitttce a legal corpo¬ 
rate afi'cmbly for fuch purpofe. Rex 
v. Cerry, T. 44 G. 3. 37a 

4. Where a corporation were fetfed in 

fee of lands* which by the cuffom 
were annually meted out under their 
controul by a leet jury* according 
to a Qtrrtain flint* to'fuch of the re- 
fident burgfffcs who chofe to flock 
the fame; they paying 19J. \i, to 
each of the other burgelTes who did 
not flock: held that the burgefles 
who fo flocked were tenants in com¬ 
mon of the lauds fo occupied by 
them, and as fuch occupiers were 
liable to be rated for the fame. Rex 
V. If'atfeu, M, 45 G. 3. 480 

COSTS. 

I. 'Where the plaintiff recovered 
a verdid at the trial and had 
judgment in C. B., and upon a bill 
of exceptions returned into this 
court judgment was reverfed* and 
the plaintiff took nothing by his 
writ, the defendant cannot have 
coffs* Bill V. FottSi E, 44 G. 3. 49 

*. The 



COVENANT. 



z. The LtnJtu Coart of Reqoefts his 
jarifdiAfon bf the ftat. 59C740G. 3. 
r. Z04. over 1 contraft for the re* 
tention of tithes by the tenanti the 
valve of which was under 5/. And 
therefore if the vicar foe in the fa* 
perior courts for the fame* and re* 
cover lefs than 3/. opon a covnt in 
aflumpiit for a qoantnm valebant, 
the defendant may enter a fug* 
geftion on the roll* ftaring that he 
was a freeman and inhabitant of the 
city of LfindM, trading there at the 
time he was ferved with the writ, 
for the purgofe of oufting the plain* 
tilF of his cods, under the lath fe£t. 
of the ad. Sandfyt Clk, v. Miller, 
E. 44 G. 3. Z94 

3. Where in afliimpfit the defendant 
pleaded the general iflue, and the 
(latute of limitations to ,the whole 
fum demanded, and as to part of it 
that the promifes were made by the 
defendant*! teftator and one B. 
jointly, which A. B. furviVed the 
other, and is fttU living; and this 
lad iflu^ was found at the trial for 
the defendant, and the other two 
ifl'aes for the plaintiflT, who there* 
upon had Judgment for the red of 
his damans and cods: held that 
the defendant was not entitled to 
have the cods of the iiTne found for 
her deduced from the cods of 
the trial which the plaintiff was 
entitled to on the iffues found for 
dtim: aliter where all the iffutt at the 
trial are found for the defendant, 
but the plaintiff has judgment upon 
demurrer, and recovers damages on 
a writ of inquiry. Bo^n v. •^rnn- 
•way, ExtiUtrix,T, 44(7.3. a6i 

4. An application to make the plain* 

tiff, who redded abroad, give fecu- 
rity for the cods, refufrd after no* 
tice of trial given; as the defend¬ 
ant might have applied earlier after 
knowledge of the faflof the plain* 
tiff's refidence, and before fo much 
of the cods were incurred. Walters 
V. Frythall, T* 44 6» 3. 33 ® 


$. Where i verdiA was taken for le/. 
in trefpafs, fubjeft to an award of 
damages, and the eo&$ te aiidd iit 
I event i if the arbitrator And lefi 
than 40/. damages, the plaintiff can* 
not have his cods, though it be 
found that the trefpafs was nai^al, 
aad thM the defendantfieoU fay the 
plaintiff bit eefist for cods befog 
direAed to abide the event, meths 
the legal event; and the ■atMty 
of a judge td certify for cods ttoder 
the ftat. 21 23 Car. a. e, 9., 

where the trefpafs is wUfal is not 
transferred to the arbitrator nnder 
•fuch a rule of reference. Ward v. 


Mallinder, M. 45 G. 3. 

6. The ftat. 13 C. 2. ft. s. e, 
giving douhle cofts to the defendant 
in error, if judgment be affirmed 
after verdidt, is confined to cafes 
where the j^gment fo affirmed is 
for the plaintiff htlew and not where 
the defendant heleve obtained judg¬ 
ment upon a fpecial verdid^. Baring 
V. Chrijie, 45 G. 3. 345 


COURT OF REQUESTS, LON¬ 
DON. 

See Lomdom Couar of Rb^vesti, 


COVENANT. 

1. One who covenants for hit 

heirs, &c. and under his e<wA hand 
and Jeal, for the affi of another, 
ihall be perfonally bound by his co¬ 
venant, though he deferibe hiififelf 
in the deed «s covenanting for and 
on the part and behalf of fuch othta 
per/on, Appleton v. BinkSy E. 44G. 3. 

I4X 

2. A. declared in covenant againft S. 
and her hulband, for that B, before 
her intermarriage covenanted with 
A, by deed to leave certain tc* 
counts in difference betweei^ffiem 
to arbitration, and to abide im per* 
form the award, provided it were 
mode during their fives. And A., 

pro* 
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DEVISE. 


if 


proteftinf^ thaV S. had not before 
itf Intcrloutriage performed her 
yurt of the covenintf averred that 
4^ naaking the indenture and /h 
mtimarriaie tht J*/tndants, the 
•ibiitrator awarded B. to pay A. a 


•ctfaio fum; and then alleeed a 
biwch for non*payment of fuch 
fym. After verdid* on non eft 


IbdiuD pleaded; held that upon t&is 
Aedarauon k muft be taken that B» 


iaUrmarritd after the fubmiftton and 
ktfer* the award nfode; in which 
cafe* although the plaintiflF could not 
TCCover upon the breach afligncd, 
ybr uoa-paj^eut rf the /urn awarded, 
bccaafe the me^iage was a ceunteV- 
- aatkerity cf the arbitral 

• Mr; yeC as by the marriage itfelf B, 
Bad by her own ad pot it out of her 
power to perforin the award, the 
worenant to abide the award was 


Broken t and therefore judgment 
coold not be arrefted on the ground 
diet the marriage was a revocation 
of the arbitrator’s authority, and 
dial fo the plaintiff could not reco- 
eer as far a breach by non ferfer^- 
•upw# of the award, Charaley v. 
Baal^ and H^ifom Y. 44 G. 3. a66 


CUSTODY. 

M, bring in oiftody at the fuit of At, 
in a joint adion againft B, and C , 
B. joftifies bail in an adion intitied 
- by niftake *’ A, againft B.** only, 
and a role fo intitied is ferved on 
^e msrlhal of B. R., who there- 
npon difcfaarges 6. out of cuttody, 
be not bring charged in cuftody in 
am more than one adion at the fuit 
of A .: held that the marihai was 
l^e in an adion for an cfcape. 
^^te V. yonei, Marjhal of K, B, 
hSe, f*. 44 0 , 3. aya 


CUSTOMARY ESTATES. 

Aw.borTllOI.D AMOCuiTOMAar 
EsTATas. 


DAMAGES. 

See CosiPENSAtiox^ 

DEBAUCHING DAUGHTER. 

See Actioh on yhb Casi, No. i» 

DEVISE. 

See Will. 

1. Where'*a teftator had freehold, euj» 
temasy, and e^hold eitates} and af¬ 
ter intrododory words, as to dll bis 
worldly eflate, deviled two rent* 
charges out of ail bis real eftate, 
and alfo two eopyhoUs in Middle/ea 
for lives; and iubjed thereto devi- 
fed ** all his freeivld maoors^ lands. 
Sic. in Torkfsire and other counties, 
and the reverfion of the two copy* 
hi Ids to his (on for life, with foc- 
ceilive remainders in tail male to his 
hrft and other fons, with like re¬ 
mainders to other branches in tho 
male line and in default of fuch 
iflue he devifcd all his **faid (free¬ 
hold) manors, land,” to his 
eldeit daughter in tail male In ftrid 
fettlement, with like remainders to 
his fecond and third daughters: and 
by the refiduary claufe devifed all 
other his manors, lands, &c. either 
fresbold or copyhold (escept thofe in 
the county of Tork, Ac. which he 
had before difpol'ed of), fubjefi to 
the faid rent~cbearges, snjfaUnrt of if 
fu* male of bis fen and himlclf, to jtis 
three daughters as cenantt in com¬ 
mon, in fee t held that certain cnf 
tomary eftates, whirii the deviibr 
had, wkh freehold property in \ork-> 
fire, did not, on failure of the male 
line, pals to the eldeft daughter un¬ 
der the defcription of all bis freehdd 
manors, lands. Sec. in that and other 
counties. Fbr fuppofing that the 
frteheU of fuch ternary eftafet be 
in the mant, and not in the lord, 
Aey being holden not at the will ^ 
the lord as pure copyholds, but «e- 
cording to tbecuftom of the manor, and 
6 the 
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the tenants 1>e!ng entitled to the 
timber and niMiei* and the efiates 
being demUed an^demifeable in fee 
fimpTe or otherwifej yet as they 
were holden by copy of coort>roll, 
and paired, by farrender and admit¬ 
tance, and were generally reputed 
and called copyholdsy and theteftator 
having diAingniihed in other parts 
of his will between topyhtld and frtt- 
holA% he muft be prcfomed to have 
ttfed the word frtt^ld in its ufual 
and popular iignificaiion, as not in¬ 
cluding theie ctficmary ellates, con- 
fidered by himfelf as copyholds ; and 
therefore 'fuch cuAomary eAstes 
paired to the three daughters under 
the rcfiduary claufc. And it feems 
that as by fuch reiiduary claufe the 
daughters would not take till failure 
of iuue male of the fon and of the 
devifor; he, the fon, the heir at law, 
took an eftate tail by impltcauon in 
the coAomary eAates not before de- 
vifed. Rot i. CouoUy v. Virwu^ E. 
44 G. a. 51 

e. One devifed thus: ** Concerning 
«• my wordly eAate, 1 give and be- 
queath to M. M. i/. ^l/o / give 
** aadbequeath to if. M. 2s.** (with 
pecuniaryJ)equeAs to feveral others 
in the fame form of words); jf{/e 
. ** J give and' bequeath to G. S. my 
** meffiiage and lands, &c in If'. 
** AlA 1 give and bequeath to the 
*' faid G.'S. and his wife all my 
** lands, ftc* to B. Alfi all my mef- 
* «* fuages, iec. in W, Alfo all my 
'• goods, chattels, dtc. and perfqiial 
“ cAate, after having thereout firft 
paid and di/chargtti all my debts 
** and funeral esep*u<.es .* Al/ejnbje^ 
** te the payment tbereptt all the afore- 
•* fmd legacifs. And I nominate the 
s* find G. iS. 10 be Jote eeieeutor, 
** vibem I charge, wicli thc.pitfment 
*• of my debts, legacies, and funeral 
** expences,** &c. Held that G* S, 
ondhls wife took a foe in tbe'^al 
eAate devifed ts ch^m, by teafon of 


tke words " d«vu, thtntu Jr» 

** paid all my debts** ftc.‘ wlu^ Was 
a perfaned charge on them id rdwA 
‘ of the realty as weA as pe^on|d^;' illl 
devifed in one entire fehi^e, 'to¬ 
gether with fuch chao-ge. Dtof ' 
d. Stevens and Rata v. Sid^g^ “'Em 
4^ G. 3. gy 

3^ Under a devife of Unde, eenmrftf 
rent, and a bond a^ Jtu^gm^Jue 
trustees and the fwrvhnt^^tdP^^ 
execntorsf (Ag. of fuch foreiv^ 14 
tru A, out of the rente aadproj^s w the. 
faid c Aates and arrears, &c. to My 
certain annuities for lives» 
in gre/si and from and alfor'piiy. 
m'ent of the faid annoitiifo' ^pd 
money, the teAator deiaA^ feepefbMi 
five eAates for lives, remali^^ to 
C. fR, in tail, remainder fo bjis oym 
right heirs; and he alfo gtvk a]to- 
neral power of lestfing to toe Oto* 
tees for the be A tent, widi ffjal* 
lowance of lo/. a yev to e^ for 
their trouble : held that tie jfiffqfie 
of the trjtft being all cowered 'l^ 'tiie 
death of the annuitants,' and 
raffing of the money for legate, 
the remainder*man in tail, fthi^lifo 
eAate being fpent,} took foebgjtf ef. 
tate in the jpremifes. For where tho 
enrpofos of a truA may be ■nfwewd 
by giving the truAees a lefs eAate 
than a fob, no greater elbte Awli 
pafs to them fy ihiplieathtt ; 
tifei in remainder limited da/'filcb 
lefler eAate fo given to tbeiii %all 
be^execttted by the Aatote. Add^ 
this cafe it is fufiideot to infdto fhe 
purpofes of the truA to give dto 
tees by implication an eAate the 
lives the annnitanti i «ntb titrepm 
of years in remtinder fufficiedt. Ibr, 
the purpofe of ratfing the 
charged ear 0/ ihe oiaif ^p^u. 
And this conArufoion.li fo^ejlrl^ii* 
firmed in this particular cilre %!fhe 
beqaeA to the trnfieto of epr* 
rears and the bond 
well If of tike r^|s and j^^ts; for 

bfher- 
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oAcmife the intereft in the bond, 
4 c. woold go to dUFerent reprefen- 
tailvei than the eilate, if the traf* 
took a fee ; and the leafiitg 
pnkr wai only to be execnted as the 
occafions of the trnft required. And 
there was alfo a perfitud rmunera- 

• tne 10 the truftees of lo/. a year for 

their trouble, which was not eft- 
Itedc^ to their heirs. Dee d. White 
V. 9 ni^ms» E, 44 G. 5. l 5 a 

4. Voder a devife ** to A, for life, 
and after him to bis eMeft or any 
, other fen after him for life, and 
" after them to as many of his de. 
V fccndants ifliie male as (hall bb 
_,. r-^*^ «ra of his or their bodies down 
** to the tenth generation, during 
their natural Ims :** held that A. 
.took no more than a life efiate; 

, for here is no generA intent to 
create an eftate tqjl, as contra. 

. ^iftingoilhed from the tariitular 
Intent to give an eftate tot life to 
the firft taker j but a fiDele intent 
to create a fnccelllon of life eftates 
jto pcrfona not m ciTe, which the 
iiw will not allow. Seavierd v. 
WiUeth^ E. 44 G. 3. 108 

5. The word fltare may carry a leaie. 
hold eftate. As where a teftator, 
having three fons and one daughter, 
iai^.leafebold eftates and perfonal 
liuds, devifed one leafehold eftate to 
his eldeft fon, and other leafeholds 

• to his ftcond fon, direfHng his ex> 
ccntora to receive and apply the 

, rents until they came of age; and 
then direfied a cenain fum to be 

E at out at intereft for the benefit of 
is widow, durante viduiiate, and 
thdt on her death or marriage it 
Iboold he divided equally between 
Ids three fons, fitare emd fisare aUke ; 
and then^ he gave his daughter 600/. 

. to he paid her when ot age; and 
then gave thwrefidue of his worldly 
efftf stobe^vided equally amongft 
. his three fons, iharr aadjhare ahv; 
Md laftly dirciaed that «if any of 


EJECTMENT. 

his fslid children died under age and- 
mthout lawful ifloe, the fisare of him 
or her deceafed Ihould go equally 
amongft hisfnrviving fons:*’ held, 
that the word /^e in the left claufe 
referring as it muft do to the whole 
ihare or pordon of the daughter, 
muft have the fame meaning as to 
the fons, and muft coroprife the 
leafeholdr as well as perfonal funds 
before given to them; and that upon 
the death of the eldeft fon under ei, 
and without ifliie, the leafehold ef¬ 
tate devifed to him went equally be¬ 
tween the two furvivipg fons. Doe 
d. Stopford v. Btopfwd, M, 45 G. 3. 

501. 

6. Under a devife of all freehold and 
copyhold eftates whatfoever fituate 
at E. with their appurtenances, to 
A, and the hdrs of her body lawfully 
to be begotten whether fons or 
daughters, as tenants in common ; and 
in default of foch ifliie, then over: 
held that A, took an eftate tail. 
Pierfon v. Fickers, M. 45 G. 3. 548 

. DISCHARGE OF DEBTOR. 

See Escape. 

EAST INDIA COh^PANY. 

See Inoictmbkt againft Officersin 
India for receiving Prefents con¬ 
trary to the flat. 33 G. 3. r. 58./.6a. 

EJECTMENT. 

See CopvHOLD, No. a. Joivt 
Tenants, No. 1. Notice to 

OpiT. 

In EjeAment the legal title muft pM- 
vail, vid. WeaUey d. Tea BarU v. 
Bogers, in the Exchequer Chamber, 
ilf. 30 G. 3. and other cafes refered 
to in the note to Du d. Shewen v. 
Wrtet, 13S-9 

BQyiTY OP REDEMPTION. 

See CoptilOLB, No. I. 

ERROR* 



EOyiTT OF REDEMTION. 

ERROR. WRtT OF. 

Sit Practicic.No. 2. 

ESCAPE. 

1. B. being in cultody at the fait of 

jt. in a joint a^ion againft B. and C. 
jS, jaftifies bail in an a£tion entitled 
by miftalce ** A, againft only, 
and a rule fo entitled js fervcd on the 
aoarlhal of E. B. who thereupon 
difcharges B, out of cuftody. he not 
being charged in cuftody in any 
more than tme adion at the fuit of 
A, : held that the marflial was lia¬ 
ble in an adion for an efcape. White 
T. Jones, Marjhall of K, B, &c., T. 
44 G. 3. 292 

2. In an a£iion againft the marflial for 
an efcape. it being alleged in the de- 
ciaraiion that the priioner was ar- 
refted on mefne procefs. and brought 
before a judge at chambers by vir¬ 
tue of a writ of habeas corpus, and 
was by him thereupon committed to 
the cuftody of the marflial, as by the 
record thereof now remaining in the 
Court o/B. R- appears, &c. fuch al¬ 
legation isveither impertinent and 
furplufage; for properly fpeaking, 
fuch document are not records nor ca¬ 
pable of becoming fo: or. confider- 
ing them as quafi of record, the alle¬ 
gation is fumcicnily proved by the 
production of them from the office 
of the clerk of the papers of the 
K. B. prifon, with whom they were 
properly depolited. Wigl^ v, Jones, 
Marjbdof theMarJhalfea, !r.44G.3. 

440 

EVIDENCE. 

1. No perfon can by the ftatute of 
frauds be charged upon any promife 
to pay the debt of another, unlefs 
the agreement upon which the aAion 
is brought, or fome note or memo- 
Undom thercofi be in writing s by 


EXECUTIPN. 5^ 

which word agreement mnft' be iin« 
derftood the eet^deration for Uie 
promife as well as the pr&mfe itfelf. 

^ And therefore where one promifed 
in writing to pay the debt of a third 
perfon, without ftating on what con- 
fideration; it was homen that parti 
evidence of the confideratton waa 
inadmiffible by the ftatute of frandai 
and confequendy fuch promife ap¬ 
pearing to bg without confideiitkm 
upon the face of the written ehgafe- 
ment. it was nudum paAom and 
gave no caufe of a^ion. Wedu vw 
JVarlters, M. 44 G. 3. so 

9. An averment that the plaintiff wif 
ready and willing to transferfM^ 
requefted the defendant to accept 
flock, can only be fatisfied by fliew* 
ing'an aCtual tender and refufal, or 
that the plaintiff waited at the bdnk 
on the day when it was anderfleod 
that the transfer was to be made dn- 
til the clofe of the transfer-boo£»» 
which was the lateft time when die 
transfer could be made. Bordenave 
V. Gregory, E, 44 G. 3. loy 

3. An averment that ftock was to be 

transferred on requeft is not proved 
by evidence that it was to be trans¬ 
ferred on a certain day, Bmrdena/va 
V. Bartlett, E. 44 G. 3. Its 

4. The Seffions having decided in fa¬ 
vour of a fettleinent in A., by which 
the pauper’s father was proved to 
have been relieved nubile refidtot ii 
another parip 40 years ago, and be¬ 
fore the pauper’s birth; and the enljr 
evidence to oppofe this being that of 
the pauper’s own birth in B, ; this 
Court confirmed the order of Sefiion 
on a cafe referved. Rex v. The Inbet* 
hitants of Wakefield, ?*. 44G. 3. 33^ 

EXECUTION. 

• 

If one of two defendants taken on a joint 
ca. fa. be difeharged under an^ol- 
vent debtors aft, that will not operan 
as a difeharge of the ether> the dif* 

chargn 



ffo e^CUTOR. 


FALSE imprisonment. 


i^aVge 6f the former not being vvhh 
the ftdaal conibnt of the plaintiff. 
Nir^n v. Battle and tVardU, E. 
44 3 - *47 


EXECUTOR. 

A count upon an account dated with 
the plaintiff* exeeutrixt &c. (hoc 
^ajring at executrix* Ac.) cannot be 
joined with counts on promifes to the 
tefUtor; for it is n6 allegation that 
promifes were madelo the plain¬ 
tiff u her reprefentative capacity; 
and under fuch a count proof might 
lie given of an account Rated with 
in her individual charaAer. 
‘whether if it had been laid to be on 
an account Rated with the plaintiff 
. bcrfelf* though named at executrix, 
ftc. it could be fo joined* as the 
caiffe of aAion woi^d Rill appear to 
tiave arifen in the time of tiie ex- 
j^trix, though the money, when 
Kcovered* would be affets ? Hen- 
JkaU 9 , Reherts, in errar* £.440. 3. 

150 


EXEMPTION. 

Where an aA direAt that the raffs-of 
- e navigation (hoold be exempt from 
any taxes* rates* &c. other chan 
.Cum ai the land which fhould be 
nfed for thopurpofe of the naviga¬ 
tion would have been fubjeA to if 
the tA had not been made; that 
goes to exempt the telh ^ua trih al¬ 
together from being rated in refpeA 
of the line fo exempted* leaving the 
land rateable as before. Rex v, The 
heedt and Liverpool Canal Company. 
7.44.6.3. 3as 


FALSE IMPRISONMENT. 

I. The toleration, a A* i W, M» 

■ e, 18. providjcs (/ 18.) that any 
^vtjao malicioufly. difiorbing any 
diffenting congregation under that 
on proof before^ a ju^ice of 
- ftall find furcliea in 50/.* or 


in default be committed to prifon 
till the next feflioos* and on convic¬ 
tion forfeit ao/. to the Crown. To 
an aAion againd magiRrates for 
trefpafs and falfc imprifonment* they 
pleaded a charge preferred before 
them for an offence again R (hat 
clanfe* and a commitment for want 
of fareiies under it to the next fef- 
fions; and that before the next 
feflions it wUs agreed between the 
profecutor and the now plaintiff* 

. nmtb the cenfent of the committing 
magiRrates (the nopr defendants), 
that the profeention fliould be drop¬ 
ped* and the plaintiff be difebarged 
at the feflions for want of profecu- 
tion; that the plaintiff was accord, 
ingly then and there fo difeharged 
ht full fatufaQion and difehargo if 
the^ajfiudt and impri/mment: held 
this* was no legal fatisfaftion; for 
cither the agreement was illegal, as 
Rifling a profecattoo for a puiAc 
mifdenuanor, and thereby impeding 
the courfe of juRice; or the facisfac- 
tion* if any* wii moving from the 
profecutor only* and not from the 
juRices; their authority over the 
profecution being at an end after 
the commitment of the fflaintiff; 
and their emfent afterwards to the 
profecutor dropping the profecution 
being a mere nullity* and no fatif- 
faAion for a prior injury* if any* 
received by the plaintiff from tlieir. 
aA. Edgeombe v. Rodd and Othert» 
T. 44 G. 3. 394 

3. An indiAment for an afiaulr* falfe 
imprifonment* and refeue* Rated 
.that the judges of the Court of rt~ 
cord of the town and county, Stc. of 
P., iffued their writ* direAed to 
7 . B,, one of the Serjeants at Mace of 
the find terwn and countf, to arreR 
If',, by virtue of which T* B. was 
proceeding to arrefl If', v/ithin tho 
juri/di^ion ef the fad Cenrt, but that 
the defendant alfaulied ST. B, in ,the 
due exeention of his of re, and pre- 

veuted 
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vented the arreft: held fuch indi£t‘ 
ment bad; ft not appearing that 
7 *. B, wafs <tit o£ictr of the Court : and 
that there coold not be judgment# 
after a general vcrdifi on fuch a 
count as for a common afi'aolt and 
falfe imprifonment, becaofe the jury 
mufl be taken to have found that 
the aSauIt and imprifongient was for 
the caafe therein Hated, which caufe 
appears to have been that the oflicer 
was attempting to make an illegal 
arreft of another, which being a 
breach of the peace, the defendant 
might, fdr aught appeared, have 
lawfully interfered to prevent it. 
JJrjf V. 0 /mer, T, 44 (r. 3. 304 

FOREIGN SENTENCES. 

I. Where a foreign Court of Prize 
profeiTes to condemn a fhiftand car¬ 
go on the ground of an infroBiou of 
treaty in not being properly docu¬ 
mented, &c. as required by the 
treaty between the captors and cup- 
tured; fuch fentence is conclufive in 
our courts again H a •warrant of neu- 
trtJity of fuch (hip and cargo in an ac¬ 
tion upon a policy of infuranceagainft 
the underwriter; although infe¬ 
rences were drawn in fuch fentence 
from ex parte ordinances in aid of 
the conclufion of fuch infraAion of 
treaty. Baring v. The Rtytd Ex¬ 
change Company f E, 44 G. 3. 

* 99 

t. A fentence of a foreign Court ol 

Prize is conclufive evidence in an 
an aAion upon a policy of infurance 
upon every matter within the jurif- 
dtfiion of fuch Court upon which it 
has profelTed to decide. Therefore 
where a Danip (hipt warrantee/ neu~ 
trait was captured by a French (hip 
of war, {Denmark being at peace 
with Francet) and the court in which 
(he was libelled as prize, profefiing 
to confider that the bnilt of the vef- 
fel was unknown, that (he was fold 
to a wtutral fubjed only fmt the de- 


FRAUDS, STATUTE OF. 

claration of war, that the In!) of Site 
did not mention her place rf inibt Of 
her original owner, that the OitCt 
and third oflicer were'nituraliteA 
Danes only fince the declaration of^ 
war, and that the greater part of 
the erew were AibjeAa of h^ih 
, powers, condemned thefhipaigM^ 
and lawful prize \ fuck condemni* 
tion is conclufive againft the war* 
rauty of qputraiity in an adlon '<NI 
the policy againft the underwriterf* 
and no evidence can be received to 
falfify the fads aflirmed by fu^ 
fentence, nor to ftiew that the coa* 
clofion was unfounded: althonj^ 
the fentence proceeded to IfflSFua- 
certain ordinaned^ of Frmet, coo* 
taining rules to dired the judradnc 
of its Courts in the eonfideraoiao of 
the queftion of neutrality; by wNd 
rules the Prize Court app^a to 
have regulated their judgment io 
the conclufion they had drawn. Rsf* 
ton V. Gladjlone, E, 44 6. |. Xjgjg 

FORFEITURE. 

.?ee Ac a Et ME NT, No. t, 

FRAUDS, STATUTE OP, 

1. No perfott can, by the ftatiite of 
frauds, be charged upon any ofo* 
roife to pay the debt of ano^fp 
unlefs the agreement upon which 
the adion is brought, or finne note 
or memorandum thereof, be in wri¬ 
ting i by which word agntment muft 
be underftood the eonfidereuion for the 
promife, as well u the pronUfe UfeUw 
And therefore where onepromifed 
in writing to pay the debt of a third 
perfon, without ftatine on what con* 
fideration; it was hoMen that pttrd 
evidence of The confideration was 
inidmtflible by the Ratute of J^noda; 
, and €onreqoentl;y fuch ptdBdfll ap. 
pearing to be withont confideration 
upon the face of the written en¬ 
gagement, it wai nudum padum. 



GRANT. 


INDICTMENT. 


sn 

and nve no caafe of aAion. Wmu 
V. Wmrlim, E, 44 G, 3. 10 

a, Tbe. fiatute m fuppofeil to have 
beta by Lord HtJi, ih, 17 

^ I FREEHOLDER. 

See PaissiMG^ No. 2. 

FREIGHT. 

See laauRAMCB, No. 3., Passacf 

MONBY. « 

GRANT. 

g. Where there is a grant of a parti. ' 
IfiglK- thing once iufiiciently afeer* 
tained by fome circumftance be* 
longing to it. the addition of an 
aHegation, miftaken or falfe, re- 
ipeAing it. will not frnllrate the 
grant: but where a g^nt is in ee- 
mral terms, there the addition of a 
eartienLir circumftance will operate 
by way of reftriRion and modifica* 
tkm of fach grant. Ree i, Conollj 
yi,FernontE,j^\G,i, $1 

S. Therefore where one having cuf- 
tomary tenements, rsw/oewi/tn/ and 
emcompeweieit furrender^ to the are 
of his wiU ** aE andJingular the lauds t 
** tenemesstst iEe* •what/oeveff in the 
** mamr, whith he held o/ibekrd hy 
t»pyefeewt-reE»\xieitiQie tenure or 
** occupation foever the fame were. 

heing ef the yeo/rlj rent te the lerd 
** in the •whole of 4I. los. 8|d.. and 
** e^ipouuded for .*’* held that the 
words. ** and compounded for,** re¬ 
trained the operation of the furren- 
der to that defeription of copyholds 
then belonging to the furrenderor. 
And that the words *< heit^ of the 
*\je»ljttnt» (yr. of 4I. los. 
which were not referable to any ac* 
wal amount of his nrnts. either com- 
pMnded or uDCompounded. though 
aafolWnearer to the whole than to 
tho dbutpoanded only, could not 
^griify or impugn that rcftriRkm. 


HABEAS CORPUS. 

Apprbnticb. No. I. Ricoro* 

a. 

^i. The father of a child is entitled to 
the cuftody of it. though an infant 
at the bread of its mother, if the 
Court fee no ground to impute any 
motive to the father injurious to the 
health or liberty of fuch a child, as 
by fendii% it out of the kingdom ; 
the father being at the time an alien 
enemy domiciled in this kingdom, 
and the mother being an Et^lifs- 
nuoman, and apprehenfive only that 
he meant to fend the child abroad, 
but afligning no fufficient reafon for 
fuch her apprehenfion. Rex v,de 
Manneville, E, 44 G. 3. 221 

2. If the putative father of a bailard 
child obtain poiTeffion of it by force 
or fraud, the Court will order it to 
be redored on the application of the 
mother. Rex v. M^elep, H, 38 G, 3. 

224 

HUSBAND AND WIFE. 

See Poor-Removal. No. 1. 

INDICTMENT. 

I. Every indiflment mud contain a 
complete defeription of fuch feSie 
and circumdances as condirate the 
crime, without inconfidency or re. 
pugnaocy. But, eacept in certain 
caies. where technical expreffionsf 
having grown by long ufe into law, 
are required to be u(ed. the fame 
fenfe is to be put on the words of 
an indidlment which they bear in 
ordinary acceptation; and if the 
fenfe of any word be in ordinary 
acceptation ambiguous, it Biall be 
cmiftroed accoirdieg «s the context 
and fubjeft-matter require it to be 
in order to make the whole con- 
fiftent and fenfible. I'he word 
tmtil may therefore be conftrued 
either exclufive or inclufive of 
the day to which it is applied, ac- 
cor^g to thfrcontixt md fuiqedU 

autttr 



indictment. 

matter. Rtx^.StevtjHMd Agnevot 
ST. 44 G. 3. 244 

> Therefor^f where an information 
on the ftat. 33 G. 3. e, $2. f. 62. 
prohibiting ^eers of the Et^India 
Company, njiding in India, from 
receiving prefcnts, charged that the 
defendants being Btitifff Juhjte^s^ 
on the ift Jamary 1794. and front 
thence for a long tirnf. to wit, 
until the agih November 1795, held 
certain offices under* the Company, 
and during all that time refided in : 
the Eaii Indies; and that nvhilj} i 
they held the faid offices eu afore- j 
fkidt and nuhilft they refided in the 
Kait Indies as aforefaid, to wit. m 
the 2gib ^November 1795, they 
received certain prefents: held that 
the context (hewed that the word 
until was to be taken inclufive of the 
2gth November i795< • ih. 

. But that if it had been incapable of 
receiving an inclufive confl;ru£lion,i^ 
the words under the iirft videlicet, 

•* until the %^tbof November 179^,** 
could not have been rejeded as fur- 
plufage; for that can never be 
where the allegation is fcniible and 
confillent ii^ the place where it oc¬ 
curs, and not repugnant to aa/rcr- 
dent matter, though laid under a 
videUett, and however inconfiAent 
with an allegation fubfiquent. ib. 

[. An indidmcnt for an aflaolt, falfe 
imprifonment, and refcue, dated 
t&at the Judges of the Court of Re¬ 
cord qf the tovcn and county,' tec, of P. 
ilTaca their writ, diretled to T. B. 
one of the ftrjtante at mace of the faid 
town and county, to arreft fV,, by 
viriaeof which T, S- was proceed¬ 
ing to arreft vfithm the jurijdie 

tioH tf the /aid Conrt, but that the 
defendant aflanUed T. B, in the ex» 
tcution rf hit ^!ce, and prevented 
hit arreft: held luchindidment bad; 
it not appearing that T* S, was att 
officer of tht Court: and chat there 
coaid not be jadgffient after a gear* 
red verdid on fuch a count at ft>r a 
Vot. V. 



INSURANCE.' 

t 

common aftaalt and falfe iihiiff^^ 
ment, becaufe the jury muft broijeett 
to have (band that' the aftaqlt 
imprifonment was for the dbfh 
therein dated; which canfe ap^re 
CO have been chat the officer w||£iit‘’. 
tempting to make an illegal'Imft 
of another, which, being a bsplh 
bf the peace, the defendant 
for aught appeared, have lawftil||r 
interfered to prevent it. Rex^^%i 
Ofincr, T, 44 G. 3. 

;. The vouincary abfence of a cli^t 
officer of a corporation upon 
chartcr-day of eledion of bis fol 
*ceiror is not indidable npon the f 
II G. I. r. 4./. 6., nnlefs hii 
fence as fuch chief officer be 
cejary by the conftitotion of the cor« 
poration to conftitnte a legal coi^' ' 
rate alTembly for fuch purpofe. 

V. Cor/y, T, 44 G> 3. 

INFERIOR JURISDICTION. 
iee Lokdon Court of RtgjrssTS. 

INSOLVENT DEBTORS* DIS- 
CHARGE. 

See Execution, No. i. 
INSURANCE. 

1. Where a foreign Court of Prize 
profefles to condemn a (hip and car¬ 
go on the groilnd of an infraSion of^ 
treaty in not being properly docn- 
mented, See. as required by the 
treaty between the capto^ and cep* 
tured; fuch fenteoce is conclufive in 
our courts a;>ainft a warranty of mu* 
irality of fuch fhip and cargo io an ac¬ 
tion upon a policy of infuranccagainft^ 
the underwriter; although infe-* 
fences were drawn in fuch fentenct 
from ex parte ordiaances in aid of 
the condufton of Titch infradion of 
treaty. Barii^ v. The Royql Eiir 
chttngeA^reutceCoinfatffi E, 

2. A fentence of a foreign Cpuit ^ 
Prize U conclafirn fvidenee in 

P p an 





^4 insi;rance. 


•JOINDER m ACTION. 


Ho^jldioQ upon a policy of infurance ■ the tindertvriters tftereon, it was To 
-t(^:every maftcr within the jurif- | loll, not by any peril infured againll, 

d^oitt'of fdch Court upon which it but by the voluntary afl of the af* 

profeiTed to decide. 'I hereroier i Aired in making fuch abandonment, 
'whtrt a Da«f^'fhip,-ivjrrafi///i M'Certhy v. jlevltT. %. .388 
wn ca^red by a Frineh Ihip ; 4. The ajih article of ttte treaty of 
war, ^Dmmark being st peace 1 Fibruary 177?, between France and 



fel teas tmknowri, that (fie was UU ! prefling (int(!r alia) the placfef ha 


to n neutral fabjc£l eniy^/f>:ce the de- 
Obrition of war, that tne bill ot U'.e ! 
doea not mention her place of built »or i 
lier eri^inal tmiuer, that the mate ' 
Ond third officer were naturalized j 
fPcowj only fines the declaration of ' 
iiirar, and that the greater part of 
the fr#«a> were fubjeds of hihle > 
lowers, condemned the (hip a« ^oou I 
and la'vo/ul prize \ fuch condemna* | 

' tion is concluiive againll the ix'ar- * 
fonty ef neutrality in an aAion oiM 
the policy agmnit the underwriter^ 
And no evidence can be received to 
UA&ff the FaAs affirmed oy I'ucb } 
fentence, nor to Aiew that the con* I 
etdfion waa unfounded: although " 
the fentence proceeded to refer to 
certain ordinances of France^ con- | 
taining mtei to dirrft the judgment ; 
of its Courts in the coniideration of I 
the qaediOn of hcutrality; by which ! 
rulea the Prize Ccnirc appear^ to ! 
have regulated l^eir judgment in 
theconclufion they had drawn. Bot- 
ten V, tiladfienti £. 44 (r. 3. 155 

j^Upon h Imilile embargo in p to- | 
reign port, the owner, who had fe- | 
parately iofured fidp and freight^ a. 
oandoned them to the refpeduve ntf 
dehmitfrf; which waa accepted 
thems aftef which the embargo w4a 
taken off, and the (hip complete 
her vbfhge and eartiM, frmghii: 
lidd mt the *hffiired could not rd- 
«.covef aa for a. total loih'of freighkt 
'(90 freight having been in faA eSr^- 
ed.: Oft fuppofihg it to have been 
in any other feole loft to the aiTurdd 
b/ IM abudoamefit of the ihip ^ 


bitation of the commander of the 
velAl, is not complied with by a 
paiTport granting leave *• toG. D. 
commander of the (Mp called Al. V. 
ef the tezut of P., df the burdeh of,” 
&c ; fuch defeription of place be* 
ing applicable only to the fiAp as 
the lift antecedent, which i« further 
deferibed by. her burthen in a.con* 
tinuing feritencc ; and therefore the 
plaantilF was holden not entitled 10 
recover upon a policy of iiifuranct 
on fuch fhtp warranted Jmerienn, 
which had been captured by the 
French, and condemned as prize. 
Baring v. Cbrifiie, 7 *. 44 G. 3. 3<;8 

INTEREST. 

Het Paisa, No, i. 

JOINDER IN ACTION. 

f. A count upon an aecount ftated 
with the pIaintifF,«xrc«/ri>, ftc. (not 
faying at enecuirixt &c.) cannbt be 
joined with counti on p/omifea to 
the teilator'; for it is nq altrgation 
that the promifer were made to the 
plainiifl^ in her reprefeqtative capa¬ 
city : and under (och a count proof 
might be ^iven of an acconiit ftated 
with her ip her Individual cbarac* 
ter. $ltt, Whetb^, If' it had' been 
laid to be on an account 
the plaintiflF herfelf, thoi^ named 
at executrixt &c. it could be ib 
joined; is'the caafe of a£lion would 
fiill appear to havf artfen iu the.^e 
of the execntrtic, robogh the money, 
wheh recovered, would be affets. 

Stenfinll 



• JOINT TENANT. 

Hai/iiJi w, Rthtriit in. error. E. 

44 ^* 3 < , . . * 5 *^ 

• A,t if., end faeving diEblved 
pertnernip, C. efter fuch diffolo* 
Cioo drew biUs in the pertnerihip 
firm in fevoor of D., he not know* 
ing of fuch diflbluiioR | upon which 
D, brought hit eAion tgainft all 
the forner partneri i andc. having 
pleaded hit baokraptcy, D. entered 
a noil j^rofequi «s td him, and reco¬ 
vered judgment againft J. and B., 
which wat afterwards fatitied by 
the attorney; of A* and who ad¬ 

vanced part, and borrowed the reft 
of the money on their Jot»t credit: 
held that the Aim fo paid in fatitfac* 
tion of the judgment might be re¬ 
covered in a jm»i aCltoa oy A. and 
againft C. OJbonu tutd Amphktt 
V. Harftr» T. 44 G. 3. • aa $ 

An Older of the Lord Chancellor, 
made under the ftat. 5 G», a. e. 30^ 
upon the petition of creators for re¬ 
moving one of the feveral affignees 
of a bankrupt’s eftaie, not followed 
op by any re-alKgoment or releafe 
of fuch amgnee to the remaining 
affignees. nor by any new affign* 
meat of (hi commiffioners under the 
Lord Chaucelior’s further order, 
dees not operate to diveft the legal 
eftate out of fuch removed affignee s 
and confeqnently he ought 10 join 
sfl an aAion of trover i^ght by 
ehc other affignees for a Ihip belong¬ 
ing to the bankrupt’s eflbitc t but 
if he be not joined, advantage can 
only be taken by a plea in abate* 
meat to the whole adioa $ though 
the other affignees who fuc can only 
recover thmr propordonal parts. 
EUtum, Knt, W Otbirs, 
ft ttiurdt m Enkruft, v« tMpttrdt 
r. 44 G. |. 4»7 


JOINT-TENANT. 

Wheru « leafe for ftx poeri con< 

‘ tffiaed a ptovlfo, that la cafii dtfaer 
' laadlord or tenaati or thtir'lrefpee- 


JURISDICTION. 

live heirs or csecators,, wIM Sir 
determine it at tim pad of tho Mb 
14 jrean,*aod fhooldgiva ftamotnli^ 
notice in writing fwdn* iwr mpkmf". 
nJptBh/§ hmdtt the Am# wwld 
ceafe; held that t eotle# mgults 
figoed by r<uw wfy of tint am##* 

* tors of the original leflbr, to whom 
he bad bequemed the freehold mt 
jttMt /nriMrs, expreffing th# nptiotf 
to be givefl m ithtJ/ 
and the IbirJ ixuutart was aet^goea 
under the pranfo, which required 
it to be given under the haan of 

• all three. Neither could ftmli ao* 

dee be fuftiined under the _ 
rule of law, that oae j^dat' 
may bind his companiofni by aa aft 
doac Aw <&ir dsugfr; Auraoncoafttc 
that the deternunaiiou of the lotfo 
was for the jienefit of the eo-jaiat«f 
tenant | which it was incumb^ on 
the party who wi&ed to avffil him- 
felf of it to prove. And the notice 
to quit being fuch as tiw ttnaot was 
to aft upon m the time, 00 fabfe* 
quent recognition of the tiikd exe¬ 
cutor will make it good by relation: 
nor was his joining in the ejetocot 
evidence of his original ^eot to 
Inod the tenant by the notice. Eight 
d, Fifitr md Amihtr lu CtdbtU, M, 
4 S I* 49 *. 

JURISDICTION. • 

Stt Low DOM Odoar or Raq^risra; 
PaiXB, No. I. PaoHiBiTiadr» 

I. Ao indlAmint fm anaffiulL ftUe 
imprifonmeot, and refcoe» Rated 
time the lodges of tbtCmrt ff w* 
itddit thaunm aad tmtfjh Ac. dl 
iSaed their writ, dmAed to 
T,E.tm^ tht 

thtjiud trum md tmfg» to hneft 
IT., Iw virtue of which 
pioce^g to arieft nprdfthr rde 

bM that 

the defeudaiit aflaubad 9 ^ A As id* 
dW txteaiim ff di# aad pi«» 
vented the arreft: held Ami intn^ 

Fp» 
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ment bad; it not appearing that 
7 *. B. was an officer of the Court : and 
that there could not be judgment 
after a general verdift on fuch a 
coant as for a common aflault and 
fain imprifoDment, becaufe thp jury 
mull be taken to have lound that 
the aflkult and impriCunment was fbr 
the c<ia!e therein ftated, which caufe 
appears to have been that the officer 
^ was attempting to nfake an illegal 
arreft of another, which being a 
breach of the peace, the defendant 
might, for aught appeared, have 
lawfully interfered to prevent it. 
ilraik'/. Ofmert ? • ^4 Cr. 3. 304 

t. The fiat. $i)Cto. 3. e. 79. giving 
a penalty of lol. for printing papers 
to be poblilhed, withunt adding the 
pHnter’s name and place of abode, 
direfti that any penalty inpofed by 
the nSt exceeding 20/. may be hied 
for in the courts at Weftminfier : and 
any penalty not exceeding zol.Jhall 
and may tm recovered before any 
jttftice of peace ; but it alfb give?, 
in tt^ fame claufey a form of decla- 
radon /or recovering zoLJn the courts 
of Weftminfier, Yet held that a 
common informer cannot fue for a 
penalty of 20/. in this court; no 
fuch powe( being ^iven by the lla> 
Cute, and there being no power at 
common law for a common informer 
to fue for any penalty; and that the 
form of the declaration mult be read 
2> klanh, as to rhe fum, fuch form 
being otherwife inapplicable to a 
larger penalty before given : and 
that no fuch action lay to recover 
two or more penalties of 20/. each. 
iteming qui tarn v.SaiUf, T, 44 G.3 

3*3 


JUSTICES OF TEACE, CON- 
» STABLES. &e. 

I. Where goods were taken by con- 
Babies under a warrant of diftrefs, 
granted by a joAice of peace for the 


county of Kent, direfied to the 
conftables of the Lower Half Hun* 
dred of C. and G. in*'the eounty f 
Kent;** which warrant recited that 
the plaintiff, (whofe goods were dif* 
trained) of the parijb of G. in the 
faid county, was ballotted for the mi- 
iiiia oi the faid county, and having 
refufed to ferve, &c. was conviAed 
in a certain penalty; for levying 
which the waVrant was granted ; u 
it turn out that the warrant was exe¬ 
cuted within a certain part of the 
parifli of G"., within |he jurifdiAion 
of the Cinque Ports, and not with~ 
in the eounty of Kent, the conBables 
are not within the protection of the 
ftat. 24 G. 2. e. 44. f. 6 -, and may 
be fued in trefpafs without the ma- 
giffrate’s being made a defendant. 
Mikf^n V. Green and fenner, T. 
44 G. 3. 233 

2. A coiiAable executing the warrant 
of a juAtce of peace, and fued in 
trefpafs, without the oiaeiArate, is 
within the protection of the flat. 
24 G. 2. c, 44. f, 6., and entitled 
to a verdict on proof of fuch war¬ 
rant ; having firft complied with the 
plaintiff *s demand of'a perufal and 
copy of the warrant before the ac¬ 
tion brought, though not within fix 
days after fuch demand, as the a£t di- 
re^s. Jones v. Kaughaut Mi 4s G. 3. 

44S 


LEASEHOLD VALUE. 

See CoMrSNSATiotr. 

LONDON COURT OF llE- 

OyEsts. 

The London Court of RequeAs his 
jnrifdidtion by the Aat. 39^40 G. 3. 
c. 104. over a contriA for the re¬ 
tention of tithes by the tenant, the 
value of which was under 5/. And 
therefore if the vicar fue for the fame, 
and recover lefs than 3/. upon a count 
in affumpfiE for a quantam valebaDt, 



MARRIAGE. 


the defendant majr enter a fug- 
gellion on the roll* ftating that he 
was a freeman and inhabicant of the 
city of London, trading there at the 
time he was ferved with the wiit, * 
for the purpofc of oufting the plain¬ 
tiff of his cofts, under the izth fc''’1. 
of the a£l Sandlyt Clerif v. Mil¬ 
ler, E. 44 G. 3. 154 

• 

MARRIAGE. 

• 

j 1 . declared in covenant againft B. 
and her huiband, for that B., bef ire 
her intermarriage, covenanted wuh 
A. by deed to leave certain accounts 
in difference between them to arbi¬ 
tration, and to abide and perform 
the award, provided it were m Je 
during their lives. And A. pio- 
telling that B. had not, before her 
intermarriage, performed her pare 
of the covenant, avL-rred xkiox after 
making the indenture and the inter¬ 
marriage of the defndunis the arbi¬ 
trator a warded B. to pay A. a cer¬ 
tain Turn } and then alleged a breach 
for non-payment of fuch fum. Af¬ 
ter verdidl, on non eil fadum plead¬ 
ed, held that upon this declaration 
it mild betaken that B. tntennnrrkd 
aOt'r the ful>:nilIion and htf'ns the 
award tnadd; in svhich caie, al¬ 
though the plaintiff could not reco¬ 
ver upon tiie hreac'.i alfig.icd for 
K-pHpr,' at of thi Jam wajardfil, he- 
the marriage \va:j a countermand 
to the anth'.riti cf the arbit}ator\ 
yet as by the nia:riagc itfelf B, haJ 
by her own nCt put it out of hci 
power to perform me award, the 
covenant to abide the atvard -.vas 
broken; and iberefore judgment 
could not be aTcftt-d on the ground 
that the marriage was a revocation 
of the arbitrator's authority, and 
thiit fo the plaintiff could not reco¬ 
ver a< for a breach by non-fevform- 
anct of thr cwitrd. CharnUy v. 
lyinfanlcf and his inf:, i\ 44 G. 3. 

aOS 


f/bTICE TO QUIT, sit 

MASTER AND SERVANT. 

See Action on the Case, No* i. 

MINES. 

See Poor-rate, No. 3. 

. MISDEMEANOR.- 

• Aoreement, No. 2. 

MORTGAGE. 

S^ePoPYHOLD, No. 1, 

NO'llCE OF ACTION. 

• See Action, Notice of. 

NOTICE TO oyiT.* * 

Where a leafe for ai years contmned 
a provifo, that in cafe either land¬ 
lord or tenant, or their refpeflive 
heirs and eSeentors, wiflied to de¬ 
termine it at the end of the firft 14 
years, and Ihould give fix months* 
notice in writing under his or their 
refpeiliw bands, the term fhonld 
ceate; held that a notice to quit 
figned by tnuo only of three executors 
of the original leffor, to whom he 
had bequeathed the freehold at 
joint-tenants, exprefling the notice 
to be given on behalf cf themfehuet 
and the third executory was not good 
under the provifo, which required 
it to be niven under the hands of |Jl 
three. Neither could fuch ndtice 
be fuflained under the general role 
of lau-, that one joint-tenanc*may 
bind ins companion by an a£t done 
for his benefit ; for non conilat that 
the determination of the leafe was 
for the b.neiit of the cc-j(dr|^. 
tenant; which it was incumbent 
on the party who wifhed to avail 
himfcif of It tp prove. And the 
notice to quit being fuch as- the te¬ 
nant was to aft upon at the^ilia, no 
fubfequent recogRttion of the third 
executor would make it good by re¬ 
lation : nor was his joining iu the 
P p 3 eje^ittent 



PARTNERSHir^. 

I 

qedmeiit evidence of hit original 
alEBBt to bind the tenant by the no¬ 
wee. ' Right d. fiptr and Aataber v. 

' CwdaHt AT. 45 G. 3. 491 

^ARENT AND CHILD. 

Sirr Actioh on the Case. No. i. 
fbr debaochtog the plaintifF’s daugh* | 
ter. I 

I, The father of a child is entitled to 
the coilody of lt> though an infant 
at the breaft of iu mofner, if the 
Coort fee no ground to impute any 
snojthre to the father injarions to the 
heal^ or liberty of fuch a child, ui 
by Ending it out of the kingdom ; 
ihie Cither being at the time an alien 
ebhmy domiciled to this kingdom, 
ai^d the mother being an RngUjh. 
numant and aporehenfire only that 
be meaot to fend t^ child abroad, 

. but affigntag no fttflfeient reafon for 
fucli her epprehenfion. ^Rtx v. dt 
iimnmnillt, M, 44 G. 3* asi 
a* Xf tb* putative father of a baftard 
. child obtain pofleflioa of it by force 
or ftaiad. the Court will order it to 
be reftored on the application of the 
mother. Rtx V. U. 38 G. 3. 

»*4 

PARTNERSHIP. 

k * 

j§»» B‘t and C., having di^lyed pj^- 
^ nerfoip. C., after mb difiblution 
drew wU in the partnerihip firm in 
' favoae of D.» be not knomring of 
liKh diflbiutioot apon which D. 

- bnwght bis adtOB againll all the 
* former partners, and C. having 
pleaded his bankroptey. D, entered 
a aoK profeqQi at 10 him. and reco. 

** vansd ^dgment againft XandJ?., 
which was afoerwards fatUfied by 
^ actoraey of if. and B»» who ad- 
eaaosd part* aadT borrowed the reft 
• ofitha aMoey oa tfarir Jdmt credit: 

" beUT that tte iam fi> pud m fatif. 
-fiiAiMi of tbaiedgatcat might be 
i<vaeovered in a/rfer action by A. and 


PENAL ACTION. 

Bk againft C. Q/ienit xad JimphUti 
V. HarftTt T, 44 G. 3. 125 

PASSAGB-MdNEY. 

The plaintiiF contradrd to ca^ry the 
delendAnt. bis family, and luggage 
from DtuHrary to FLfiing ; and in 
the conrle of the voyage, within four 
dayk faji of Flujbingt the Ihip wrs 
captured by an Fngtijh fhip of war. 
and b:ought,,inio tngUmd^ and the 
ihip aod cargo liheiled for prize in 
the Court of Admiralty, and the 
cargo condemned, and proceedings 
ftill pending againft^ the Itiip; but 
the defendant, and hU family were 
liberated, and their luggage in fait 
reflored to their poff.:ftion. Held 
that, however the queftion might be 
as to the plaintiff’s right to recover 
paffage- money upon an implied af> 
fufflpfit pro rata itineris if the Ihip 
were reftored. yet pending the pro¬ 
ceedings againft the fttip as prize in 
the Admiralty Court no fuch ailion 
could be maintained ; for non gun- 
ftat. but that the ftiip might be con¬ 
demned and the freight decreed to 
the captors. Mullcj v. Backtr^ 7 , 
44 G. 3. c 31a 

PAYMENT. 

Stt Accord and SATispACriON. 

No. 1. 

PENAL ACTION. 

The (lar. 39 G. 3. <. 79. giving a pe¬ 
nalty of 20/. for printing papers to 
be publiibed. without addins the 
printerV name and place of abede» 
ditefis that any penalty imppfed by 
tbe aiR txaeditig acL may he fued 
for in the courts at i ^nd 

. any penalty not exceeding zol.JbaU 
and nuy ht recovered before any 
juftiee of peace: but it alfo giv^st 
in the fame claufe. a form of decla¬ 
ration Jkt rtenwring aoL. in. tbe 
COttits.of IFiJtmnfitr* Yct hdd 
a tha 



PLEADING. 


m 


that 4 common informer nnnot fae 
for a penalty of itp/. in (Itisr. court; 
no fuch power bein; given by the 
fiaiutCK and^thet'e being no power at 
common law for a common in- i 
former to fae for any penalty ; and 
that the form of the dec'aration mull 
be read I* S/M/t, as to the lum, fuch 
form being otherwifr inapplicable 
to a larger penalty befose given : 
and that no fuch ailion lay to reco¬ 
cover two or more penalties of 20/. 
each. FlemiMgt fu tam^ v. Bailey, ' 

3'3 

PL‘EADiNG. I 

* 

Ji'r Joinder in Action. ) 

i 

I. A count upon an account Hated with > 
the plaintiff, execuirix, 8 cc. (not I 

a executrix, &c.) cannot b.- ! 

with couirs on promifes to the j 
tetlator ; for it is no allegatiSn that j 
the promifes were mad-: to the plain- , 
tiff in her reprefentative capacity ; •, 
and under fuch a count proof might , 
be ^iven of an account Itared with | 
her tn her iodividu.il characUr. j 
Whether if it Itad b ten laid 10 be on j 
an acoou'ii ilatrd with the pliintiff ; 
herfclf, tdougri named «f fvecu , 
trix, &c. it cjuld be joined, a the j 
caufb of aclirAi would ilill appear t<>; 
have arifen in the time of ths ex 
ecutrix, thougli ihs monc’, when 
recovered, would in* afleis ? Hen -. 
fljall V. Rderti, *" ^rror, R. 44 C?. 3., 

Z, An allegation in pleading which \»\ 
fenltble and confident in the place | 
where it occon, and not rspagoani, 1 
to antMdmt matter, cannot be re- 
jcfled as furplufage, though laid un- j 
der a and however incon- 1 

fiitent with an allegation | 

Bxx V, Stevm And JlgntW, T. ; 

44 G . 3. . *44 j 

4. dl. declared to covenant again ft B. \ 
and her huibind, for that B. before 1 
her intermarriage covenanted with; j 
^ by deed to leave certain ac- j 


counti in difference hetween^t^tpo 
to arbitration, and to e6idt*^,p^f 
form the award,'provided it were 
made during their lives. 
proteiling that B.^ had not before 
her intetmarriage' perfi^med her 
part of the covenant,' averred^hat 
a/ttr malting the iiidentorc ana tit 
^futermarriagt of the defenJaxht :lhe 
arbitrator awarded B. to pay A* n 
. certain faro $ and, then, alleged n 
breach for,non-payment of fuch 
fom. After verdidL. oil non 
faflum pleaded; held that ttpon'this 
declaration it muff be taken that J?*. 

, intermarried after fabfflillSdd ind 
before the award made; in’ oddeh 
cafe, aicboogb the plaintiff emdd^ot 
recover upon the' breach affigobd^ 
for Hon~pajmtnt of the fun emarhi^ 
becaufe the tiutrriagi was 'a eoMierm 
mend ip the ai^honty of the '^bitrom 
tor ; yet as by. ihe inarrUgaitfeff B, 
had by her own a£l pal tt of her 

power to perform -the avjfvdr the 
rovenaui to aiieU ih’e' awira' wa* 
broken; and therefore^ jhdgment 
could not be arretted pn eronnd 
that the marriage was a revpcapon 
of. the arbitratoiN authority, and 
ihat to the plainiiff could itbt reco¬ 
ver as for a breach by non perform^ 
ance of ibt^etwareL^ Chofidey v. W^ra* 
Jfaiilej and his 44 G. 3 * 

al9 

4. The demandant'in a writ of tig^t 

matt allege tn. his conn^that hk«n- 
cettor was feifed- of. ^ight da 

that he was feifed. r» hU demgke at 

- of fee, Dowiandy. Sladttmd BQft, 
44 G. 3. . -ay* 

5. Whetherdf one diroo^whom 
Utle is derived be improperlydUted 
to be heir to her brother; wbo*it 
appears by the eeeord had arfon 
who furvived hiai,, tnd^ thfoagh 
whom title is ploperljr .dQrl«cd».foeh 
erroneous appellttioft • of lhe#fifter 
as hmr to her brothers bo .GAlh ib, 

1. loana£liottt|4nfoth0'niaiflialfor' 
ao efcape» it beam attegcdkiithHe- 
Fp4 claridon 



POO&.RATE. 


^ PLEADING.' 

cUrfttioii that the prifoaer was ar.. 
retted on mefne procefs, and brought 
befdre a judge attcbambers by vir* 
a writ of habeas corpus, and 
by him thereupon cmmitttd toi 
cottody of the marflial, as by ibt 
« 5 -w rtmaining in the 
‘Cwr/^JS. R. appears, &c. fuch b 1> 
legation is either impertinent and 
iorpiafage; for properly fpeaking, 
fhen documents are not rtcords nor ca¬ 
pable of becoming fq,: or, confider- 
ing them as quafi of rtcord, the alle¬ 
gation is fufficiently proved by the 
' produ^OD of them from the office 
of the derk of the papers of the 
K% priibn* with whom they are 
fktfperly depolited. IVigUy v. yeneit 
tbeMarJhal/tntT./^^G .1- 
1 - 440 

7. ;Sianderons words muft be under- 
■ flood by the Court in the fame fenfe 

as the reft of mankind'.would ordi- 
nirily underftand thefflt Therefore 
. ■ where ene fmd of another that ** his 
tkarnSer was infamous i that he 
'■^^•usmJd he difgraeeful to nay Jocuty\ 
)that thofe who propqfed bitn as a num- 
'' - her asty fmety sssuft have intended 
an infiilt to it ; that he would publifls 
his /ham and infamy \ that deluaey 
Jorlad hitn from bringing a dire^ 
ehargOt hut it was a male ehild 
who (omplAned to hinri** fuch words 
were underftood to mean a charge 
of unnatural pradices> and fnffi- 
ciently ceruin in therofelves to be 
a^onable* without the aid of an 
inuendo to that purpofe, which it 
was admitted could not enlarge the 
fenfe. And held that fuch words 
coidd'not be juftffied by any plea 
naming, for the firf time, the per- 
fon from whom the defendant beard 
the com^aifit. IVoolnotb v, /Idea- 
ddmtM,4^G,^. 4 U 3 

8. A pimi of nul tie/ recordt pleaded to 
;m ^iun of debt on an Jrifs judg- 
vient, muft conclude to the coun¬ 
try { for though, fince the Union, 
fiich jodgmeat be a record, yet it is 


only proveable by an examined copy 
on oath, the veracity of which' is 
only triable by a jury. Collins v. 
Lord VifeosM Metihewi M, 45 (j. 3. 

473 

9. A bill of exchange payable to the 
order of A.t is pAvable to A. with¬ 
out alleging any order made; and 
it is fufficient to declare that A. de- 
/fverr^.-the bill to the defendant, 
which he accepted, and by reafon of 
the premifes', and according to the 
cuftom of merchants, became liable 
to pay the contents to A-t without 
alleging a re-delivery of the bill by 
the defendant: for if a re-delivery, 
or fomething tantamount, to ftiew 
the alTent of the drawee to charge 
himfelf, be necelTaryco au accept¬ 
ance, the demurrer, by admitting 
the acceptance, impliedly admits the 
re-delivery, Ac. Smith v. M‘Clure, 

.M. 45 G. 3. 476 

POOR-RATE. 

I. Where goods are carried along two 
different lines of canal, one of which 
is by ftatttte exempted from being 
rated in refpe£l of the tolls, and the 
other not; though thh voyage hap¬ 
pen to ftntlh on the unexempied line, 
where the tolls beChme due and are 
received, yet the canal company ihall 
not be rated for more than fuch 
proportion of the tolls as accrued in 
refpeA of the carriage along *ihe 
unexempted line. And the toll 
ariltng in refped of fo much per ton 

' per mile is to be rated only for fo 
many miles as the goods were car- 
ried along the unexempted line. 
And where the aft direfls that the 
tolls ihould be exempt from any 
taxes, rates, Ac. other than fneb as 
the land which Ihould be ufed for 
the purpofe of the navigation would 
have been fubjeft to if the aft had 
not been made; tba.t goes to ex¬ 
empt the tolls, qua tolls, altogether 
from being rated in refped of the 



POOR REMOVAL. 


line fo exettipted, leaving the Imsl 
rateable ai before. v Thi 

httds and^iwrpml Canal Cotapantt 
r. 44G\3. .325, 

z. •‘W/h*re a corooratlon was feifed in’ 

» 

fee of cerliin uhincbled bnJs, 
which were flocked with the cattle 
of the refident bargelies, or the wi¬ 
dows of fuch, who alone w<Te per- 
tnitted by the burgefl'rt to claiiti 
focti right, and alfo by poor pi- 
rifhioners, who w/hre admitted to 
fuch enjoyment from charity ; and 
fuch lands were altogether omitted 
out of the«poor-rate ; the Sellions, 
on appeii by one who bad given 
notice of his obj-dion to the parilh 
ofHchrs, q^d to the corporation as 
the party interefled under the flat. 
41 G. 3. c. 23./. 6.» having qualhcd 
the rate, the Court confirmed that 
order. Rex v. The luhabiiants of 
AheravsHt M, 43 G. 3. 453 

3. Iron mines are not rateable to the 
relief ot the poor; and being rated 
conjointly with coal minest the coal 
whereof was raifed by the onvaer of 
the lands for his otuh ufe in fmelting 
the iron, the order of SefHons con¬ 
firming ftjph rate generally, without 
afeertaining the proportion at which 
each was rated, was qnafhed. Rex 
V. Cunnin^am and OlberSt ill. 

45 3' . . 478 

4. where a corporation were feifed in 

fee of lands, which by the caftoin 
* were annually mrted out under their 
control by a lect jury, according 
to a certain ftint, 10 fuch of the re- 
fidenc burgclTes who chofe to flock 
the fame; they paying 19/. \d. to 
each of the other burgclTes who did 
not flock: held that the bargelTes 
who fo flocked were tenants in com¬ 
mon of the lands fo occupied by 
them, and as jiseb occupiers were 
liable to be rated for the fame. Ren 
V. fMatJon, M. 45 3* 4®® 

POOR REMOVAL. 

Settlement by EsTAyE»No.i. 


PIjACTrCE. w 

• 

An order of juflices rejnpviog; 

** ill. F.t nsfe of P, F.i a 
** man, who never gained a fetlle- 
** ment in England,** and thetr'e^* 
dren. to the place of her laft legal 
fvttlcnent; which order. was^Med 
on the fate of it to be made m item* 
tnian/ioH of the hujbaad, and nsnib thi 
* confent of him and bis njaifs^ was 
holden good. Rex v. The IdhtM^ 
tants of EUbantt E, 446.3. ||] 

• PRACTICE. 

1. Affidavits in fupport of, or iaanCwet 
0 to a rule for fetting afide aa award 

made a rule of Court under the flat. 

9 & 10 fF. 3. e. 15.^1 1.. tHfcft be*^ 
iug no a£Uon prevtoufly brought^ 
nor any caufe in court, need not he 
entitled. Bainbridge v. Houkm, S, 
44G. 3. at 

2. The Courf will not infer that e writ 

of error was fued out for delay be» 
caufe it was fued out before final 
judgment figned. And*thoa^ it 
fhould be made returnable before 
final judgment, it will flill operate 
as a ruperfedeas upon the judgment, 
which, when figned in the fame 
term, relates back to the firft day 
of it; and therefore execudon n». 
fued thereon after fuch writ of er¬ 
ror allowed and fervtd was fet afide 
for irregularity. Somerville VtH'hiti, 
E. 44 G. 3. 44S 

3. If one of two defendaott taken on 
a joint ca. fa. be difeharged wider 
an infolvent debtors* aft, thtt will 
not operate as a difeharge of the 
other, the difeharge of the former 
not being with the aftual coafent of 

* the plaintifF. NaJin v. Battie gnd 
Wardle, E. 44 G. 3. 147 

4. The Court will quafh a writ for ir¬ 

regularity if it have an informal re¬ 
turn, although the day of the return 
be equally certain as in 
mon form. Reabel v* Poe^ta, T, 
44 3- 

3. An application to m^e thi ^n- 
tilF, who refided abroao, give-fecu* 

iiif 



5 jlai PRINCDPVit ’AtSf> AGENT. 

C 

^ the cofts refuf<d ifterno- 

wiet ^vea; as ihe defcnt^' 

^ Hal: Inve applied earlier-after 

*■ 0 ^ the fa£t of the ^Itin 

tel^aeei and before fo moch i 
;^^lhe toAft vvere iitsarred. f^aku s j 

>i%\rytballt ?*• 44 §. 33S 

. 4 i Where a writ of fi. fa. expires in 
eocatiOR, the (heriff need not tt- 
-• tttto h the firft day of the enfu 
!e£ term* and has the whole of that ; 
day to file it. Rex .vt The Sterif(>f 

lAtrkit 7 *. 44 Cr. 3» ^ 3 ^^ 

y* A demand of a plea indorfed 00 the 
' declaration when delivered is good, 
and a rale to plead may be gi^en 1 
a^^egwardi* withoat any freth de* 

' i Wend of a plea. MaxnutU v. Skcf 
riftt. Af. 45 G. 

S» Bml may render witbont jnflifysng ; 
and where die role expires in vacd. 
dOB a render on the ^rft day of the 
' anfidajg term* fedente Cori^, is good, 
tiiengn notice were not given till 
■ - afterwards on the fame day* and 
' idler d writ of procedendo had if* 

' fted to the inferior court where the 
cenfe originated, i^iggius v. Sse- 
fikau, 45 G. 3. 533 

PRESSING. 

I. The Cooit^will not, at the prayer 
of the ai^/fer* grant a habeas cor 
pas to bring oj> an apprentice im- 
‘cprefledy be being willing to enter 
into the king's fervke. Ex forte 
yeio Leodfilentin^ 44 G. 3. 38 

a. A^Teaman ferving in the merchant 
(ervice is not exempt firom being 
imprefled becanle be is a freeholder. 
Hex V. Douglas, M, 45 G, 3. 477 

t 

PRINCIPAL AND AGENT. 

One who covenapt| for him/el/, bis 
hdrof dec. and under bit oyrn band 
SsdSj^, for the ad of another* 
fludlM perfonally bound by bis co¬ 
venant* thongh he deferibe bimfclf 
in dta deed as covenanting for and 
OSS tbt fart and bthedf of fneh other 


PROHIBITION* 

ftrfon, Jfpletonxi Binks^E. 

PRINTERS* 

Penal Aci J)ON,.No. 1* 

PRIZE. 

Ste Foreign Sentences, Pas* 

SAGE'MOMBY. 

m 

The Prize Court of Appeals Uisjo* 
lifdidion to «drt^ee that one who 
was CO agent of the captors* in 
whole hands tltc proceeds of the 
prize after condemnation ai-d fu'e 
were placed, lhould*%fter a decree 
of reiiUutlon with intered pro¬ 
nounced agatnft the captors* pay 
interQf on fucb proceeds while in 
bis hand-} to the claimant. And 
B. R. will not grant a prohibition 
to the Prize Court to rctlrain it from 
executing fuch decree* eitlier on the 
ground that it did not appear on thje 
proceedings below that the agent 
was a regifered agent- under -the 
ilat. 33 G. c. 65 .; becaufe that 
Court has original ju:i('didion in.rtyn 
and its incidentsiindependentuf the 
llatute ; nor on the gcouijd that the 
Court below were reftfained by the 
^ad claufe of the aC\ from decree¬ 
ing reftitution of. more than the net 
proceeds of the fale* awarded upon 
condein nation; becaufe iutertft made 
of fucii net proceeds in the hands of 
th^ holder are to be deemed parraf 
the proceeds '; nor on the ground 
that It was not alleged that intend 
had in foB been made by fuch 
agent; becaufe that was a faft for 
the Court below to decide upon* 
and they muft be prefumed to have 
decided on fattsfaAor/ evidence. 
Willis V. The CotnmiJJiontrs of Af* 
fealt inPrisee Caufee, £. 44 G. 3. 

PROHIBITION.^ 

Where the Spiritual Court incidentally 
determines any matter of common 
law cogniaance* fuch as the con- 
ftradion ol an afl of parliament, 

other* 



RECORD. 


etbermfe than as the commoo law 
rcqoirei. prohibition lies after fen- 
fence; although the objeAion do 
not apprar%pon the face of the libel, 
but is colleAed from the whole of ' 
the proceedings below. Gould v. 
Gapptr» Clttk, 7 . 4^ G. 3. 545 

PROMOTIONS. * 

Mr. Mamfeldt one of the Klhg’scoan- 
fel, on the death of Lord AIvmU^i 
Lord Chiei juftiej of«C. J?. wa*- 
promoted lo that office in Hilary 
vacation 1804, and was knighted. 
And on the j;;th of April was called 
to the degree of Seijeant at Law, 
and took his feat on the bench, and 
gave rings jwith this motto, Herus tn 
ceelum rtdtas. 

On Saturdt^ the 28th of April 1804 
the following gentlemen took their 
places within the Bar: • 

As King's Serjeant, Mr. Serjeant fVtU 
Uamu 

As King's Cohofel, Mr. Helltfl, Mr. 
Milliit Mt. ff'il/ottt Mr. lopping i , 
and with a patent of precedence, j 
Mr. Fovtlanqut. I j 

In the Trinity vacation 1804 Mr^Gihbt 
was made Chief Juflice of Chtjltr ; 
and Meffr* hox, Harvty, and Stanlty» 
Barrifters at Law, were appointed 
Matters in Chancery. 445 

RECORD. 

I. Jn an action againft the marfhal for 
an efcape, it being alleged in the 
declaramn that the pnfoner was 
arretted on nefne nrocefs, and 
brought before a Judge at cham¬ 
bers by virtue of a wnt of habeas 
corpus, and was by him thereupon 
tammititd to the cuftody of the mar¬ 
fhal, at by tht rtcerd tbtrt^ now rt- 
maining in tht <ourt of^ J 5 . it* ajjpears, 
grc. fuch allegation is either imper¬ 
tinent and forplufage; for, properly 
fpeaking, fuch documents are not 
tuoritt nor capable of becoming (b: 
■r, coniidering them as y re- 


RIGifr.WRITOF. 

can/, the aHegattoq iv fdidl^)l^ 
proved by the pro^i^ioo ni 
from the office of the detk ojfi the 
papers of the if. By jpiifoajr wdtb 
whom they are properm depoifcd* < 
WigUy V JoHtt, rnar^Mtf^BUrm 
JhAjea^ T. 44 C. 3. r 440 

1. A feire facias upon a rccogidoanc# 

«of bail taken in open court to J» if. 
is properly fuabte in Middlqfitt, where 
the record is, though all the pre*i> 
ous proceedings which commaiKgd 
by original were in London, Ara 
femble that it could not be feed e^fe- 
where than in MiddUjttt. CWer 
a V. Burke and Another, Beal of Price, 

M, 4$ G. 3. « «a6i 

3. A plea of nidtiel rnori, deadoa to 
an a^ion of debt on an ikjiA judg¬ 
ment recovered, mutt conclude te 
the country; for though, finee the 
Union, fuchjadgmeot be a record, 
yet it is only proveable. by an caa- 
mined copy on oaA, die veracityof 
which ia only triaUe by. a jury. 
CoUiHi V. Ld, Vijeomt kdaHiemi -H* 

45^.3. m 

RELATION., 

.^cc Joint Tin ANT, No. i. 

REQUESTS, LONDON, COURT 
OF. . 

See London Cooar or Rights. 

RIGHT, WRIT OF. • 

I. The demandant in a writof ijghc 
mutt allege in his count that hia 
ancettor was feifed of right, aa well 
as that he was feifed in his denujne 
as of fee. Dowland v. Slade and 
Wife, T, 44G. 3. ay^ 

a. Whether if one, through whom 

tido is derived, be improperly ftaud 
to be ktir to her brother, who it 
appears by th^ record had a Iba 
who furvived him, and wwogh 
whom tide is properly deriVM, (ucli 
erroneous appellation of the ftfier, 
•• heir to her brotimr^ b4 I 

ROQUS 





^ " SETTLEMENT. 


EOGUE AND VAGABOND. 

Sit Vagkakt. 

. SEAMAN. 

Stt Pkessing. 

^ SETTLEMENT. 

> ^etVoot Removal* No. i. 

Bj ApfnntictJInp* 

Wlitre a fum agreed to be given 
^ 'jRith an apprentice was ^ve guineas, 
which was inferted in the indenture* 
and the duty paid accordingly* by 
. Rat. B Ann> c. 9.; held well, though 
in fa£l only four guineas were paid'; 
#9r*tbe /uUfum nceiwdt given, faid^ 
agreed, or contrasted for , as required 
by the a£l, was inferted* and the 
duty paid for it; and the. itamp 
vfed was of ihe fame defeription* 
and the doty appropriated to the 
fame fund* as if four guineas only 
had been inferted and paid for* fup< 
poGn^ that would have fufiiced. 
B/x V, TAe Inhabitants of Keynpamt 
V*. Q, j, 309 

By Eft ate. 

One who is refident on an eftate 
granted to him for lives* in confi- 
deration of two guineas fine and u. 
tent* cannot be removed therefrom* 
though equally chargeable. But 
femMe he cannot gain a fettlement 
• by 40 days refidence as on his own 
eftate under the ftat. gG. i.* the 
coniideration being under 3c/. Rex 
vf The Inhabitants of Martlejt E. 
44 G. 3. 40 

Evidnue if Relief. 

The. Seftions having decided in fa> 
.vor of a fettlement in A. by which 
the pauper's father was proved to 
have been rtligvfd vihile refident in 
eunther farip 40 years ago* and be- 
• f«r^ the pauper's birth; and the 
only evidence to oppofe this being 
that of the pauper's own birth in B. 
,>(his Court confirmed the order ol 
6 


Seffions on a cafe referred* Rex v. 
The InbaiiteMte of Wakeftdd^ T» 
44 3» j 335 

By Hiring and Service. 

I. Where nothing is faid in a contraff 
of hiring about time but a referva- 
tion of vfgeily wages* it is a vseeily 
hiring only. Therefore where the 
contract was for the fervant to live 
with hts mafter, the latter finding 
him board and lodging* and paying 
him 2 s, * 6 d. per vutek, no fettlement 
could be gained by f' rvice for more 
than a year under fuch contraft. 
Rex V. The InhabiMnts of Buckle^ 
church, T. 44 (?. 3. 38z 

By taking a Tenement. 

I. Where a corporation* by a verbal 
agreement with a pauper* leafed to 
him the tolls of a market for above 
ic/. a*year; held that he could not 
gain a fettlement t'tereby* as no in- 
tereft could pafs from a corporation 
but under their feal; therefore he 
had no more than a mere licence to 
colle£l the toll. But if fuch toll had 
been leafed to him under feal of the 
corporation* femble that he would 
have gained a fettlement by refiding 
for 40 days in the fan% pariOi where 
the market was. Rex v. The Inha¬ 
bitants ofChipping-Oorton^ T. 44 G. 5. 

t. One may gain a fettlement by 
renting a tenement of above 10/. a- 
year in the pariOi where he refidedt 
though fuch refidence be in a turn- 
pike houftt as fervant to the colleAor 
for whom he received the tolls; for 
the general turnpike aft 13 G. 3. 
e. 84. /. 56. only fays that ** no 
gate, keeper or perfon renting the 
tolls and refiding in the toll-houfe lhall 
thereby gain a fettlement* 1 e, by 
fuch taking of the toil.houfe or 
renting the tolls. Rex v. The Inha- 
bitants of Denbigh, T. 44 G. 3. 

SHARE. 

Su Devise, No. 6. 


5niP5, 



SLANDJBR. 


SHIPS. 

I. The (hip i^giftcr ads do not apply 
to a transfer of property by operation 
of law. fuch as from the commif* 
fioners to the alfig'nees of a bank¬ 
rupt. Bioxam Knight and Othtrs, 
Ajjigntu of Wardt « Bankrupt » v. 
Hubbard, T. 44 G. 3. 4O7 

s. Under the (hip regifter 7 & R 
^.3. r. 22./21.. and 26 G. 3. 
c. 60. / 3,4, 5. 16.* tni 34 G. 3. 
r. 68./ 13, 16. in order to make 
title to a (hip fold at Tea, whether in 
whole or in gart, fuch Tale mud be 
acknowledged by indorfemenc of the 
certificate of regiilry in the manner 
therein deQ^ribed, and a copy of 
fuch indorfement be delivered by the 
vendee to the perfons authorized to 
make regiilry. (which officers are 
diretled to make an entry thearof, to 
be indorfed on the oath or affidavit 
upon which the original certificate 
of regiilry was obtained, and to 
make a memorandum in the book 
of regillers, and to give notice there- | 
of to the commiffioners of the cuf- 
toms;) ana it is not fufficient for the 
vendee to r^iilcr fuch (hip de novo i 
in another port where he refided, ' 
though he ren^oved the (liip thither, 
and (he never rciurnc i to her origi¬ 
nal port after the (ale. ib. 

SLANDER. 

Slanderous words mull be underilood 
by the Court in the fame ienfe 
as the reft of mankind would ordi¬ 
narily underftand them. Therefore 
where one faid of another that bu 
ebaraBer nuas in/iVr.rui ; that ht 
^uokld ht aijgractful to any focitty ; 
that tbe/e 'wbo prepojtd him a member 
of any focitty muji have intended an 
infill to it ; that he ivoald publtjh his 
jhame and infamy \ that deUtaey for¬ 
bad him from bringing a dired charge, 
but it votu m male, cbi/a who erm- 
plained to fuch words were 

uudeiftood to mean a charge of un¬ 


SlflTUTES. 5^1 

natural praAiees. and fuffieiettly 
certain in themfelves to be jl£Uo&* 
able, without the aid of an inuendo 

, to that purpofe. which it was admit* 
ted could not enlarge the fenfe. 
And held that fuch words conU not 
be juflified by any plea namii^ for 
tlie (iril time the perfon from whom 
th<* defendant heard the complaint* 
IVoolnoth V. Meadows, ilf. 45 G. g* 

. ^ 

SPiaiTUAL COURT. » 

See Froh iBiTiON. 

• STAMPS. 

Where a fum agreed to be giv^g wjltli 
au apprentice was (ive goinea$|Wmcla 
was inferted in the indenture, afed 
the duty paid accordingly, by ftat. 
8 Ann. c. 9. ; held well; though ia 
fi:£l only fu\^ guineas were paid; 
for the fullftm received, given, pe^, 
agreed, or contraBed for, as required, 
by the a£l, was inferted. jind the 
duty paid for it; and the ftamp ufed 
was of the fame defc>iption. and the 
duty appropriated to the fame fund, 
as if four guineas only had been in- 
ferted and paid f )r. fuppofing that 
wonH have fuMiced. Rex v. The 
Lnhal'itunts <f Keynjiam, T» 44 G. 3. 

. S09 

ST.ATUTES. 

The condruftion thereof, though 
lating to matters of an eccleiiallicat 
nature, bebngs to the ftiperior egurtt 
of common lew. Cculd v. Capper, 
r. 44G. 3. 343- 

EJu'ard I. 

6. c. I. (Stat. of Gloucefltr, Gofts^ 
Henry VIII. 

23. C. 15. (C0ftS.)r • Hr 

Jams I. 

4. e. 3. (Cofts.) • * ib, 

. Charles II. 

13, 2. f. 2, (Cofti in error.) 543 

19. 
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'sMPLtnAOt. 
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^9;'^ V. 5. (tiCiAjt for liret.) 4> 
(ColU* Certificate.) 

^ ck^, /. 4» (Sntnle of FnUid^ « 

i:cl t 9 m/. ifi. (TdercdoRift.) 494 
7 4r $. c. 22. tShip regifier ) 407 

9&1O1 r. 15. (Award*.) al. 189 

jfaM, * ^ 

t tt ifi. jH 4* (Coft*») 
r.9./3). 39. (Scanpa.) 

Georvt I. 

'^a 

p. nj»/. $. (^ntottent.) 40 

rt* r. 4» / 6. (Corporate clcAioo ) 

. 17* 

Ge»p tl. 

.r, r. 39. {ftukruptl^} 407 

r.]L/6. (Stockjomog.) 107 
as* c* 17* (Appreottca ittipiefied.) 

j/, r. s* (Vagrant nfk.) $^9 

(T. 44. /> (Joftiec* 9f peace and 
cooAables. Aoiob.) 233. 44$ 

%. Giar^t flf. 

7, €. * bridge aA.) 

to. r. * £**7/ and litvmfpol canal 

•ft.) 3*5 

« 84. / 36. (fiMdeme&t. Torn- 

itpftec.) 335 

fShip rcgiflar) 407 

lgf.^tr*'42» / (Agfi Com. 
oiap^.)-^ »44 

'' - e5 66« (Priae ) aa 

,.34. r. jfiS. ffik*# Mflfier). 407 
A 99;/ Ida. iiMSi 
*^v<C6aipna7. Nooee.) i>3 

« . e.79. (Prtniar*.) 313 

•ffrirgci* Court of 

i^Ae^oeft*.) - 194 

.4»*«t*i‘/M^««**) ,451 

49, A 5$. (ConapeafiitiOB fiv Uiida 
. /tafcen^ goOei n d WBl.) I34 

e. ido. (PriiO')' ' |0 


6TOCA. 

1. to an^ajonoRlIw^iiorMitaO* 
cepting itode agreed A* bo tnoftir. 
red on reqncd* an avenocat riiat 
the ^rintiff «•» readj and nnlliog 
to traMWTj atid roqnefied the de- 
fimdaet to accept the ftoek. ndiiek 
ke rciided» can onljr be ietufied by 
fiwvring an aftoal tender and refnfal. 
or that the pUmtifiT watted at the 
Bank on tbf day when it wa* nn- 
derAood that the transfer wa* to be 
Otade nnttl (he dofe of the trantfer 
bookSf which was ^he lateft rime 
when the transfer could be nsade. 
BatJtnAva v. Grtgerjt £* 44 (r. 3. 

. *07 

2. Seinbte thit in fuch an a£tion it U 
not neceliarx by the ftat. 7 G. a. 
r. K. / 6. tor the plaintiff to ibew 

he transferred the Aock to 
another at the tuxt poffible transfer 
d«y after default made by the ori* 
ginal coDtrador* provided the dock 
were transferred before the afrioa 
brought: tbougb> tf the pUuntiif 
might have obtained more for the 
fiuck by a Tale on any intermediate 
day between the original defanlt and 
the actual fete» that brill go in re- 
dudion of the damages fnttained by 
the plundff by fuA defeuk* ^ fd. 

3. lu another cafe of the fame kind* 
the evidence being chat the ftoek 
was contrafted to be transferred on 
a etftain Jay^ and the avermeik in 
the declaration being the fame as in 
the shove cafe, that it was to be 
transferred on rtqnt^t the Court (aid, 
that tf the ohjcAioo bad been taken 
at trial there muft have been 0 

. noofuit. Bordtnavo V* B» 

44 6, 3. Ill 

Siri(P(.UfiAOB. 

All allegaiioa in pleading wbM Is 
fenfibieand coBnftent in th< ^ace 
vbere it ocentO, and not repogOoM 
to xn t iad in t mnXtMa cannot M re* 
jeded 04 iinphifagt* tlMIll^h- laid 

onder 



STOPPING IN TR4?^SITO. 

tinder a viAlitu, lod however In- | 
coafifleiit witli an aHegation fuhfe- 
f w«/. Stix ^ and Agn^ott 

IT. 44 G. 3. 344 

« 

STOPPING IN TRANSITU. 

Where A. and R., traders living 
in LendoHt were in the courr;! of 
ordering good* of the defdhdants, 
cotton msimra^urcrs at Manched^r, 
to bt Jint to M. and Co. *l(tt HnlU 
tor the porpofe of being afterward? j 
fent to the correfpondent; of A j 
B. at Ilamburgti and on the ■ 
of Mend) A, and B. fent o’’d:*ri to ; 
the defendants fo«- cenain t'jojs tc I 
be fent to Af. and Co. cu llJl. tc be | 
Jbippedfor Hamfaargh at ufmi : Iield 
that as between buyer and feller the 
right of the defendants to ftop a» :n ( 
tranfitu was at an end when«the j 
goods came to the pofl'effion of M. ; 
and Co. at Hall; for they were for 
• this purpofe the appointed agents of 
the vendees, and received orders 
from them as to the ulterior deilina' 

Cion of the woods; and the goods, 
after their wrival at Hull, •were to 
receive a nevo^irellion from the ven- 
dettm Bui It was competent for A. 
and B.t who bqpame infolvent feme 
time in JAy, but committed no aft 
of bankruptcy till the 26th of Sep- 
temberf to agree bona fide, and not 
from motives of voluntary and un¬ 
due preference, to give up the goods 
to the defendants in the latter end 
of Julf. And held that the circum- 
fiances of the bankrupts having 
called a meeting of their creditors, 
a.nd having lakrn legal advice, and 
being encouraged by the rafult of 
fuch meeting and advice to give up 
the goods, was evidence for the jury 
to find that the goods were given 
op bona fidr, and not from any mo- 
ti^ of voluntary and undue prefe- 1 
rence to the defendants: though | 
done hy the bankrupts in a fiiuation • 
of idspending bankruptcy at the . 


TpWSi 

time; the defendaotir at the 
of foch giving up of the gpoda bp ' 
the bankrupts, holding poifteffioa m 
„the goods upon a claim of right to 
ftop them tn tranfitu. Dtxomamt 
Otherst AJfigntes of Battier ased Ao 
BaukruptSf v. Baldwin and Anemer, 
£'.^440. 3. '»?5 

SUPERSEDEAS. 

See Pra<^tice, No. 3. 

TENANTS IN COMMON. 

Where a corporation were fmfed in fise 
cjt lands, which by the euftmn were 
annually meted out under 
control by aieet jury, according to 
a certain ftint, to fuch of the refi- 
dent burgeffes who chofe to dock 
the fame; they.paying 19/. ^d, to 
each of the otkpr burgefies who did 
rbt flock : held that the burgefiTei, 
who fo flocked, were tenants intom* 
mon of the lands fb occupied by 
them, and as fuch occupiers wem 
liable to be rated for the fame. Rear 
V. Watfon, M, 45 G. J. d®® 

TENDER AND REFUSAL, 

See Evidence, No. 2. 

TITHES. • 

The London Court of RequeRi hat ju* 
rirjiAion, by the flat, 39 dc 40 fiLgaO 
e, {04. over a concradt for thc.ffe* 
trntion of titbet by the tenato* fte 
value of which was under $A | wA 
therefore if the vicar fne fioir diC 
fame, and recover lefs than 5/. upOtt 
a count in afFumpfit for a quanuUB 
valebant, the defendant may entm % 
fuggeilion on the toll, ftating-that 
he was a freeman and inhabitant 
of the city of Lendeto trading Chtio 
at the time he was ferved with iho 
writ, for the purpofe of ouftt%g^ 
plaintiff of hi* cods under tho tach 
legion of the a^ Seoulfyt Cbrd, v« 
Miller, E. 4 i^* 3 * >91 

TOtB* 



§S» TOLLS^ 

TOLERATION ACT. 

AT'FaLSI ImVRISOMMBMTs No^ !• 


TOLLS. 

Stt Turnpike. 


1. 1(fhcre it appeared in evidence 
upon an action of iodebicaius af. 
fampfit for toil that a corporaiion 
were entttkd by a general grant of 
toll* expUined by uTage to be due 
^foT all commercial go^s palling in 
and out of their city dn horfes or 
in carts or waggons (that is, at the 
rate of i<f. for every horfe load, and 
a/, for every eart>]oad drawn by one 
Irocfe, and more for each addi¬ 
tional horfe) ; held that any altera¬ 
tion of the carriage by which the 
Mods were fo conveyed, as by taking 
timm in ftage coaches in dead of 
carts on waggons, cj^uld not vary the 
right ^ tell in the proportion of sJ. 
for em horfe drawing the coach, 
altbdl^ tlie number of horfes were 
elHiiitted by the weight of paflen- 

f ers..- rather than ot goods. Tim 
laffr t^c, 9 f CerliJU v. Wil/on, B. 

44 3. 2 

I. Where a corporation by a verbal 
agreei^cnt with a pauper leafed to 
him the tolls of a market for above 
zo/. a.year; held that he could not 
gain a fettlement thereby, as no in- 
meft coaid pafs from a corporation 
but thader their feal: therefore he 
hid no more than a mere licence to 
^^teft the toll. Bat if fach toll had 
*0^ leafed to him under feal of the 
ebr^ration, femble that he would. 
have gained a fettlement by refiding 
Ibr 40 days in thefame parilh where 
fhe market was. Rtx 'i, The Inha 
hitantt ef Chiffingnorfont T 4f 

3. 239 

* '^here goode are carried along two 
liTerent linerof canal, one of which 
akyftatute exempted from being 
tiled in refpeft of the teUt, and the 
other not ; though the voyage hap- 
to finiih on »e tnexempted line 


TRESPASS. 

where the tolls become due and are 
received, yet the Canal Company 
Aiall not be raced for more than fuch 
proportion of the tolli as accrued in 
rerpr£l of the carriage along the an* 
exempted line. And the toll arifing 
in reipeft of fo much per ton per 
mile is to be rated only for fo many 
miles as the goods were carried 
along* the unexempted line. And 
where the aft direflt that the tolla 
Ihouldcbe cfxempt from any taxes, 
rates, &c. other than fuch as the 
land which (hould be ufed for the 
purpofe of the navigation would 
have been fnbjeft tb if the aft had 
not been made; that goes to exempt 
the toUsf qua tolls, altogether from 
being rated in refpelt of the line fo 
exempted, leaving the land rateable 
as before. Rex v. The Leeds and 
Lwtrpool Canal Comp any t T, 44 
3 - 3 *S. 


TRESPASS. 

See Faise 1m?risokmxnt. 

i. W h c re g ood s we re taken by con foibles 
under a warrant of d^drefs granted 
by a jufoce of peace for the county 
or Kent, direfted (o the condables 
of the lower Half Hundred of C. and 
G. tK the comfy Of Kentwhich 
warrant recited that the plaintifF 
(whofe goods were diftnined), of the 
farijh of G. in the fai'd county, was 
ballotted for the militia of thdfaid 
county, and having refufed to ferve, 
&c. was convifted in a certain pe¬ 
nalty, for levying which the warrant 
was granted: if it turn ont that the 
warrant was executed within a cer* 
tain part of the parifo of G. within 
the JurifdiftioQ of the Cinque Ports, 
and not •uuitbin the county of Kent, 
the cdnflables are not witbb the 
proteftion of the Hat. 24 G. a, e. 44. 
f 6. and may be fiiea in trelpafs 
without the magtilrate's being made 
a defendant* Miltoif v. Green and 
fenaeri T. G. 3. , 233 

2. A 



Tl^RNPlK^. 

s. A conftable executing the warrant 
of a jullice of peace* and fued in 
trefpafi, without the aiagiftrate* is 
within the nrotedtion of the fiat. 
24 G. 2. e, 44, y: 6 . and entitled to 
a verdiA on proof of foch warrant; 
having firft comiidied with the plain- 
tifF*a demand of a perufal and copy 
of the warrant before the afkion 
brought* though not within days 
after fuch demand, as theead di> 
refts. JoMj V. Vauihan, hh 45 
G.3- • • 445 

TROVER. 

I. An order of ihe Lord Chancellor, 
made under the ilat. 5 G. a. c. 30., 
upon the petition of creditors, for 
removing one of feveral Aflignees 
of a bankrupt’s eftate, not followed 
op by any re>a(rignmeiit or releafe 
of fuch affignee to the remaining 
aflignees, nor by any new afBgn- 
ment of the commiflioners under the 
Lord Chancellor’s further order, 
does not operate to divcil the legal 
eilate out of fuch removed alTignee: 
and ccnfcqu^tly he ought to jui.i 
in an ailtion|of trover brought by 
the aflignees for a ihip belonging to 
the bankrupck> eilate. P. exan and 
Others^ Affigntes of If'arJy a Bank¬ 
rupt % V. Habkarit T . 44 G. 3. 407 
3. But if he be nut joined, advantage 
can only be taken by plea in abate* 
inent to the whole afti^n; though 
if (here be no fuch pica the other 
aflignees who fue .can only recover 
their pi oportional parts. ' ib, 
3. A Idle of a (hip (which was after* 
^vards loll at fea) m.ade by the de* 
fendant, who churned under a de- 
feftive conveyance from a trader 
before his bankruptcy* is a fuflicient 
converflon to enable the aflignees of 
the bankrupt to maintain trover, 
without (hewing a demand and re- 
fufal. 

TURNPIKE. 

Oae may gain a fetdement by renting 

Vot. V. 


yiDELICET. • 589 

a tenement (Jabove*io/. a-year ia 
the pari(h where he rtfidtdt though 
fuch refidence were in 4 twmfdkt- 
houftf as fervapt to the colteflor for 
whom he received the tolls; for the 

* general turnpike aft 13 G. 3. r. 84* 
;6.' only fays that no g^- 
keeper or perfon renting the teUttand 
rejidingin the toll-houfit (hall tlmehf 
gain a fettlement,” i.e. by fuch 
taking of the toll-houfe or renting 
the tolls. Rex v. The Inhabitants af 
Denbigh^ T. 44 G. 3, 33J 

UNTIL. 

See IkhictmenT, No. 13 . 

VAGRANT. 

By the vagrant aft 17 G. 2. e. 5. after 
a rogue and vagabond has been ' 
committed to the Seflions* and they, 
adjudging him to be a rogue and va- 
galottdt order )iim to be (urther im* 
prifoned and kept to bard labour 
for fix months, and to be publicly 
•whipped during that time,«aiid that 
after the expiration of his.imprtfon- 
ment he (hould be /ent and employed 
in his Majtjly's jervice pur/uant to 
the JiatuttSf Sec. : held that ^ the 
whole forms one fentence; and fucii 
order being defeeVive in the latter 
part, for wa:it of adjudicating whe¬ 
ther the party were to f*!tve his Ma- 
jelly by fta or land as diferiminated 
in the iUtutc, the conviftion (hall, 
be qaaflied.though the former part of 
the fciitencc, adjudging the rogia and 
•vagaUnd to be whipped, be valid* 
Rex V. Fatihttt, T. 44 G. 3. 339 

VALUATION OF PREMISES. 

Compensation. ^ 

VARIANCE. Srr Stock, No. i 

• • ■'r r 

VIDELICET. 

An allegation in pleading which m feo^ 
Able and confiftent in the place 
where it occurs, andi net repnnant 



•WEST INDIA ] 90 CKa. 

► H I 

to Mattel? ctoQOt be fe> 

)eAe4 « fi|rfduOige« tboegh 
MMkn^ videlicet, and bowever in* 
CMufident with an allegatton fu^4- 

fttuii, Ri» V. SttviM tmd Jgtum, 

jrV 44 G. 3.^ 34*4 

#ka JnoieiritBitT. No. 1. s. 3. 

^ VENUE. 

A fdte ftcSaa npon a recognIzan& of 
bw tabea in open coort in B, R u 
pfoperif fuable in MtddUftx» where 
^ the record ia; thoogb all the pre- 
viona proceedinga which commen. 
ced bjr original were in London, 
Ahd femble that itcooid not be lued 
elfewhere than m Mtddltjtx, C^xf 
v. Burke and Another, Bml of 
Rrtee, AT. 45 G. 3* 461 


Wait. 

mdn'tdun nB, imdl after 
14 dajnf adnoe in erridiig. or after 
lendtobf tnttoda.*^ Ac. t b^dthac 
the treafererof dt&CoMpang » a 
Mv^e within the nfai daeftf i and 
being Aied Ar an aft done tAa 
Company^ which induced an injarv 
to the pltuntiftii. waa entitled to fuck 
notice before the aftion broeght. 
The notice ia aeceflary in aftiona for 
treTfQflea or toru; but ge. Whether 
in afloMpfit ? v. Smth, 

Trtnpbrer ef the fFejt Indue Dock 
Company, E. 44 G. 3. II5 

WJJ.I,. 

jlw CopiTHOLo. No. r. Deviia. 

WORDh, CONSTRUCTION OF. 


WEST INDIA DOCKS. 

*1)10 dat. 39 G. 3. r. 49*/ 184. direfts 
‘^t the^^V Cotnp.uty 

inatt file in the name of their tre^* 
Ihrea in all adtions'by or on be* 
JT the Company, and that he 
fhidl be fued for the recovery of any 
alaiM or demand upon, or of any da* 
WuSfti occafaoned by the Company; 
Pto AI Sc * after extending the pro* 
feAkm of the flat. 24 G. a. r. 44. 
Ibr ^vilegiog juftices of the peace 
to acAraa broagfci againft them, at 
uck« to Ute lord mayor and alder- 
naen of £«wdr« aftiog under this aft 
btotmd ihe limui of the city; di' 
reos that ** no aftion ibaH be cooi- 
' »eneed againft anp perjou or perjons 
' ^ ** purfumet or 


** Charges,** See CHAnesa. 

*♦ Share,'* See i>xvisa. No. 6. 
i*^aie/$'* St* \oagaMENT. 
No. % and 5* 

VnttL" Srr laniCTMCKr. 

No. 12. 


WRIT, 

See PftAC nctf No. 6. 

The Court will qualhpA writ for irre¬ 
gularity if It have an informal re¬ 
turn. although thi' day of the retnql 
be d^ually certain as lA the cominon 
form. Jteulel v. Biejloa, T, 44 G. 3. 

agr 

WRIT OF RIGHT. 

Sen Right. Writ or* 


gNO OT THE rifTH VOLGUB* 


Friatai by A* Stiahan. taw-AtaM ta Rb Udsfty, 
Fttwcti-SiiCi^ i se toi . 








